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lntroduction and Summary of Argument

After the Torigians prevailed in a wrongful foreclosure action

against WT Capital-receiving judgment on all of their equitable

claims, but not their tort claims-the trial court declared the

Torigians the prevailing party under Civil Code section 1777 and

Code of Civil Procedure sections L021 and ].032. The court awarded

the Torigians attomey's fees under section 7717 based on the

reciprocity provisions there, applying them to the deed of trust at

issue. The trial court also awarded the Torigians costs under

sections 1021 and 7032. Section 7012provides both nondiscretionary

gronnds for finding a prevailing pæW, and discretionary grounds.

The trial court found no one was subject to the nondiscretionary

prevailing party deterrrination under section 1032, but found the

Torigians were the prevailngparf r.mder the pragmatic view

afforded the court by the discretionary prevailing party

determination under section 1032.

WT Capital had filed a section Civil Code section 29241

declaration of nonmonetary status, to which the Torigians had

objected. The trial court concluded section 29241did not insulate

WT Capital from fees because of the Torigians' objection. But the

court also concluded WT Capital was not a neutral trustee. It had

aligned itself with the beneficiary and actively litigated-not just to

defend itself -but to avoid the Torigians equitable claims, as well.

The trial court properþ exercised its discretion. The otder

awarding the Torigians fees and costs should be affirmed.

1



Statement of the Facts

The Torigíons borow money from Gerald Shmavonían, ond then
qutckly Fø,y the note in full, but Såmovonion refuses to reconvey.

Andre and Takoohi Torigian own commercial property on

Blackstone Avenue in Fresno.r The)¡ bonowed $80,000.00 from

Gerald S. Shmavonian and the note was securedby a deed of trust

on the property.z The loan was made in February 2006,3 and a

month later, in March 2006, the Torigians issued two checks as

payment in futl of the loan.a One check was for the principal and the

other for the interest that had accrued.s

The trustee was Chicago Title Company, and it repeatedly

asked Shmavonian to reconve, providing him the instrument with

which to do so.6 He did not.z

Shmovonion uscr thc dced of trust as a hammer agalnst the Torigions
ond lnitlotes þrcclosur€ ProceedÍngs with helP from WT Copital.

Shmavonian became upset with someone else who owed him

money, and began pressuring the Torigians to heþ him collect or

pay the debt s Shmavonian began foreclosure proceedings based on

the deed of trust.e

l Volume L of ClerKs Transcript, pages 27-28 (abbreviated as L CT 27-28).
2 4cl1767,769
3 L CT 29;4CT 769
4 L CT 29-30
s 4 cT 779-787
6 4C1769;5 CT 1068-1069
7 4(jI 745;'1.4 CT 3269
81CT30
e 1 cr 30-3L
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Shmavonian sought the assistance of WT Capital, and

although itwas not the named trustee on the deed of trust, it

coÍunenced foreclosure proceedings.ro As soon as he received the

notice of default, Andre Torigian assembled his evidence-

particularly the two checks-and went to WT Capital's office.11 He

went to the office two times, and provided WT Capital with the

proof the debt had been paidJz

WT Capital concluded the debtwas still owed, based on its

communications with Shmavonian.ls It substituted itself in as

trustee, and continued foreclosure proceedings.l4

The Torìgìons institute legal proceedÍngs to stop the forcelosure.

The Torigians sought legal help. The Torigians' counsel wrote

to WT Capital, provided it with the documents demonstrating the

loan had been paid but WT Capital would not revoke the notice of

default.rs

The Torigians filed a complaint against Shmavonian, trVf

Capital, and WT Capitals senior vicepresident, Debra Berg.re 1¡"

Torigians also filed an application for a temporary restraining order,

10 4CT 783
17 4CT 733
12 4CT 733 -734
13 ACT 799
14 5 CT 1773¡ 4 CT 801
15 4 CT 787-799
1ó 1 CT 26 et seq.
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which was granted.rz The preliminary injunction was granted, as

well.18

WT Capital filed a declaration of non-monetary status under

Civil Code section 29241.1e The Torigians' late objection was allowed

.after an unopposed motion for relief.zo The court concluded there

was sufficient factual basis for objecting to the declarationn

particularly given WT Capital's defense that the checks the

Torigians offered as proof of payment were actually payment on

some "oúer" loan.ã Discovery reflected that:

. WT Capital had no documentary evidence of anthetloart¡D

. WI Capital had not investigated the Torigians claim they

had paid the loan.23

And, as it tumed out, WT Capital was actively litigating the matter,

even at that point, which was before the Torigians' April 15,207'I.,,

objection to WT Capitals declaration of nonmonetary status.24

After demurrers and motions to strike, the operative

complaint- the Thjrd Amended Complaint- alleged the following

causes of action againlt WT Capital:

. QuietttfJe;zs

171.CT 86
781.CT 92
1e 1CT 130
20 2CT 472

^ zCT 211
2zCT 211.
23 zCT 272
24 3 CT 501;17 CT 3950-3963;17 CT 4019-4028
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. Declaratory relief;zo

. Slander of Title;n

' Negligence;z8 and

r brjunction.ze

A number of other causes of action were pleaded against

Shmavonian or Berg.3o

All of the defendants, including WT Capitaf answered the

complaint.3l After discovery, WT Capital filed a motion for

summary adjudication on the tort claims, only.sz The court granted

the motion.33

Thc Torigtønt PrevaII at t¡lol and obtain an awø¡d of ottorneyls fees;
WT Copìtol appeals the ottorney's fees orde¡ but not tha iudgment.

The matter proceeded to trial, after which the court entered

judgment infavor of the Torigians againstShmavonian and WT

Capitat in all respects.3a Noüce of entry of judgment was served on

February \9,2013.3s No appeal was filed from the judgment.eø

25 ACI738
26  CT 740
/7 4CT 742
28 4C1747
2e 4CT749
30 4 CT 745,75'1.,753,755,757,759
31 4 CT 806 et seq.;4 CT 8L8 et seq.
326CÍ 1286-1287
s312CT 2799- 2800
3474C13269 etseq,.
3574Cj13266
36 L CT 10-1.1
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Both the Torigians and WT Capital filed motions for

attomey's fees and filed cost bills.sz The court granted the Torigians'

motion for fees, denied WT Capitafs motion for fees, and struck WT

Capital's cost bill.3a

In denying WT Capital's fee motion, the court focused on the

Torigians having "achieved [their] main litigation objective."3e The

court also pointed out that the tort claíms alleged against WT

Capital arose not from the contract (the deed of trust) but after the

deed of trust had expired.lo

The order was entered on August 27,2073,47 notice of entry

wa6 oerved on Auguet29,2013t42 and the notice of appeal was filed

on October 15,2073.43

Standard of Review

The trial courfs determination of a "prevailir:'igpæV" under

Civil Code section 7777 ß reviewed for abuse of discretion. (Kachlon

a. Mørløwitz Q008) 168 Cal.App.4th 316,348-349.) The court of

appeal must defer to the trial courfs decision unless it is

"urìreasonable.' (Ilunt o. Fahnestock (1990) 220 Cal.App.Sd 628,633.)

Thus, absent a clear showing of abuse of discretiorç the trial courfs

37 L4C13363,3275,3282;17 CT 4039
38 20 CT 4967 etseq,.
3e20c[ 4945
4020cjt 4945
4120C14941,
4¿20 cT 4967
ß 20 cT 4994
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determination as to which pafty "prevailed" in an action-and is

entitled to attomey's feeg under section 7777 -willnot be disturbed

on appeal. (Høntardlnu. Co. a. Gøp Stores, Inc. (798a) 156 Cal.App. 3d

704,775, ft.8.)

Similarly, what constitutes a reasonable amount of attorney's

fees is discretionary. (Melnykv. Robledo (1976) 64 Cal.App.3d678,

623.) An experienced uial judge is the best judge of the value of the

services rendered in a matter before the courÇ the trial courf s

decision will not be disturbed unless the appellate court is

convinced that it is clearþ wronþ. (Senøno a, Priest (L97n 20 Ca1.3d

25,49,)

Argument

l. The trial court did not abusc its discretion in concluding
theTorigians were the prevailing parties, entitled to fees.

Und.er the American rule, attomey's fees are not recoverable

u¡rless authorized by statute or the parties' agreement. (Code Civ.

Proc., S 1021.; Lewis a. Aþhn Beta Co. (1983) 141 Cal.App.Sd 29, 33.)

Civil Code section 7717 provides a reciprocal right to attomey's fees

by ull parties to a contract where the contract accords a right to fees

to one pæW, but not the other, when the action is one to " enfotce"

the contract. (Civ. Code, S 1717; Catnpbell a. Scríbbs Bønk Q000') 78

Ca1.4pp.4th1328,7336 -7337.) To achieve this purpose, section

1717 expresses that the "prevailingpafty" on an action on a contract

" shøllbe entítled to reasonable attomey's fees in addition to other

costs." (Civ. Code, 91717, subd. (a), emphasis added.)

7



Breactr of contract actions are not the only actions that are "on

the contract" -defending an actionby arguing a contactwas not

folrrred is also an action on contract. (Ht a. Abbørø (1995) 9 Cal.4th

863,868; see also, Milmønv, Shukhøt (1994)Z2Cal.App.4th 538,545,

citing North Associøt¿s a. Bell (1986) 184 Cal.App.3d 86Q 865.) An

action on the contract includes one seeking a declaration of rights

from a contract (CitV €r County of S.F, a. UnionPøc. R,R. Co. (1996) 50

Cal.App.4ú1987,1000 [expired lease agreement quoted by one püV,

and which controlled the parties' relationship and their dispute;

litigation wae an action on contractl; Milmøna. Shuklwt, supra,22

Cal.App.4th at 545 [attempt to errforce forged deeds of trusí

litigation was action on contractl.) Aod in particula\ secttonl.,7t7

applies in actions for declaratory relief regarding rights or

obligations under deeds of trust. (Milman a. Shuklnt, suprø,22CaI.

App.ath at 545.)

The prevailing party is defined as "the púty who recovered a

greater relief in the action on the contract." (Civ. Code, 51717, subd.

(b).) SectionT7l7 "must apply in favor of the parq prevailing on a

contract claim whenever that party would have been liable under

the contract for attomey fees had the other parry prevailed." çHsno.

Abarrø, suprø,g Cal.4th at870 -871,.)

When there is a simple, unquali:fied decision in favor of a

pæty on the only contract claim in the actiory the court must deem

that party the prevailing party. (Hsu a, Abøna, suprø,9 Cal.4th at p.

865- 866.) The court has no discretion to deny attorney's fees if one

I



pæty is clearly the prevailing party on the contract-fees are a

matter of right (Id. atpp.872,875-876.)

InHsua. Abarra, suprfl,g Cal. ttr atp.877, the Supreme Court

explained that in determining litigation success/ the court should

consider whether the party achieved its main litigation objective.

"For example, apafty who is denied direct relief on a claim may

nonetheless be for¡nd to be a prevailingparq if it is clear that the

parf has otherwise achieved its main litigation objective." (Ibid.)

And, "when one party obtains a'simple, unqualified win- on the

single contract clalm presented by the actiorç the úial court may not

invoke equitable considerations unrelated to litigation 6ucceea. . . ."

(rbid.)

A, TheTorigiøns preaøileil onthe contract,

The deed of trust-the only contract at issue-contains an

attorney fee provision for disputes regarding actions that affect the

security or the rights and powers of the trustee or beneficiary:

To protect the securtty of this Deed of
Trust, Tmstor agrees: ...

(3) To appeæ in and defend any action or
proceeding purporting to affect the security
hereof or the rights or powers of
Benefíciary or Trustee, and to pay all costs
and expenses, including cost of evidence of
title and attorney's fees in a reasonable
sum, in any action or proceeding inwhich
Beneficiary or Trustee may appear, and in

9



any suit brought by Beneficiary to foreclose
this Deed.l¿

lnValley Bible C-enter a.WesternTitle Ins. Co. (1983) 138

Cal.App.3d93t,932, útis court reviewed identical language from an

attomey fee provision in a deed of trust and concluded this

language applies to actions by the trustor challenging the

beneficiary's and trustee's rights under the deed of brrst. If the

trustee and beneficiary prevailed in an action, they could have

collected attorney's fees and costs from the trustor, and so, under

section 7777,"whatis sauce for the goose is sauce for the gartde{':

had they prevailed, the üustors were entitled to fees when they

prevailed. (Ibid.) Other courts have reached the same conclusion.

(See, e.g., Knchlona. Mørlcowitz, supra,168 Cal.App.4th at348, citing

VøIIey Bible Center a. Western Title Ins. Co., supra,138 Cal.App.3d at

pp.932-933,Wilhite a. Cøllilan (1982) 135 Cal.App.3d 295, Stør Pncifi.c

Inaestunerits, Inc, a. Orc HiIIs Rønch Inc: (1981) 121 Cal.App.Sd M7,

463, Søucedo v. Mercury Søa. t Loøn Assn. (1980) 111 Cal.App.3d309,

artd, Huclcell a, Møtr øngø (1979) 99 CaL. App.3 d 471; and see, Smith a.

Krueger (1983) L50 Ca1.App.3d752,756-757 [trustors were

potentially liable for the debt plus øttorneyt s fees if defendants had

prevailed, invoking reciprocal considerations under section Vln.)
InKøchlona. Mørløwitz, suprø, L68 Cal.App.4th at pp. 324,the

beneficiary and a substituted trustee on a deed of trust commenced

44 4CT 773
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nonjudicial foreclosure proceedings based on the beneficiary's

re¡rresentation that the frustors defaulted on a note secured by the

deed of frust. The beneficiary and substituted trustee refused to

dismiss the foreclosure proceeding, despite evidence of payment on

the note. (Id. atpp.329.) This prompted the trustoy's suitfor

equitable relief including quiet title, declarctory relief and an

injunction to enjoin the wrongful foreclosure/ the same claims made

by the Torigians here. Qbid.) Having established that the note was

paid, the appellate court affirmed the trial courfs award to the

trustor for attomey's fees of.fi180,779.70, agairst the beneficiary and

-346.)

The Kachlon cowt affirmed the award for attorney's fees to the

trustor, notwithstanding that the trustee was notliable for the

trustoy's tort claims r¡nder the common interest privilege, and.

notwithstanding that the trustee had filed a declaration of

norunonetary status under Civil Code section 29241after judgment.

(Kachlona. Mørkowitz, arprø,168 CaI.App. 4th atpp.350,351 - 353.)

The court explained the common interest privilege provides a

qualified privilege from tort liabili$, as opposed to contract liability.

(Id. atpp. 351.) A trustee is not immune from attorney's fees when

the frustor objects to its declaration of nonmonetary status. (Id. at

pp. 351 -352.)

"In determining whether an action is 'on the contracf under

section 1717, the proper focus is not on the nature of the remedy, but

lt



on tlre basis of the cause of action." (Kachlon v. Mørkovitz, suprør168

Cat.App.4ttr 316, 347.) Equitable claims arising out of rights on a

note and deed of trust are "on the contract." $à.at pp. 347 -348.)

Causes of action for declaratory and injunctive relief and to quiet

title are actions on a contract within the meaning of Civil Code

section t7t7(a). (Id. atp.3a8.)

The Torigians' rnain litigatíon objective was to save their

property from wrongful foreclosure and preventWT Capital

pursuing nonjudicial foreclosute. 5 The Torigians filed their actiona6

and sought an emergency restraining order to enjoin WT Capital

. WT Capitals daim that Shmavonian assured. it there was

an outstanding debt subject to foreclosure;a8

r WI Capital's notice of an upcoming trustee sale;ae ¿¡r4

. WT Capitafs recording of a substitution of trustee.so

All of the Torigian's equitable claims sought relief pertaining

to the rights and obligations of the parties under the deed of trust.51

the Torigi¿u$ accomplished a simple unqualified win on their

equitable claims, all of which derived from a dispute based on the

deed of trust.

45 74CT 3L54 et seq.
4614CT 3154 et seq.
4714CT 3154 et seq.
4814CT 3223
4e't 4cr 3226
5015 CT 3408
514 CT 723 etseq.
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If WT Capital were to have prevailed on these equitable

claims-if there were an outstanding debt or if the hustee sale had

been proper-WT Capital would have been entitled to attomey's

fees. Because of the reciprocity provision of section 1717, the

Torigians were entitled to fees when they prevailed. Civil Code

section 77\7, subdivision (a) authofized, if not required, the trial

court to award attorney's fees to the Torigians because they are the

parties that prevailed. on the contract-the deed of trust. The

grounds for the attomey's fees and costs awards are Torigians'

unqualified win of the equitable claims on the wrongful foreclosure

action: quiet title, declaratory relief and permanent injunction.sz

B. WT Cøpítølwøs nottheprevøílíngpørty.

WT Capital asserts that it was the prevailing pæry under

Code of Civil Procedure section 1021. and should have been awarded

fees. But WT Capital is in effor for two reasorìr¡.

o Section L021 does not compel a finding that WT Capital

was the prevailing paÉy. As such the court was

empowqed to use its díscretion to determine the

prevailing püty.

. The trial court properly made the prevailing party

determination because it concluded the torts were not on

the contract, and thus not subject to fees. But the trial court

also made the prevailing party determination more directly

as it related to costs.

5220 CT 4941. etseq.
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1. The hial court properly exercised its discretion and. found
the TorigiÍrns were the prevailing party. Section 1021 does
not compel a finding that WT Capital was the prevailing
party.

WT Capital cites Skyway Aaiation,Inc. a. Troyer (1983)147

Cal.App. 3d 604 and Mølihou Lnlcc Mountain Club, Ltd. a. Smith (1971)

18 Cal.App.3d 31., as support for the proposition that parties can

validly agree to attorney's fees on non-contract causes of action, It

is true that parties can so agree-subject to some public policy

restrictions.

Fees for tort claims are not subject to Civil Code section 7777.

example, unless the confract expressly requires it, fees allowable for

tort claims are not reciprocal and can still be awarded in the face of

dismissals. (Søntísas a, Goodin (1998) 17 Ca7.4th599,6t7.) When

considering such fees-those available by contract, but not "on {:he

confrac{'-Code of Civil Procedure sections 7021and L032 govern

the determination. It is axiomatic that only a prevailing pafiy may

obtain attomey's fees. (Smttisøs a. Goodin, suprø, t7 Cal.4rh at 61,4.)

Code of Civil Procedure section 1032 defines "ptevailingpafiy" h
the absence of a contractual provisíon or other statute. (Iþid.)

Section 1032 sets out four categories of nondiscretionary

prevailing parties and one category that is discretionary:

"Prevailingpæty" includes the party with
a net monetary recovery/ a defendant in
whose favor a dismissal is entered, a

defendant where neither plaintiff nor

-t4



defendant obtains any relief, and a
defendant as against those plaintiffs who
do not recover any relief against that
defendant. When any party recoveÍs other
thart monetary relief and in situations other
than as specified, the "prevailing pat{7"
shall be as determined by the court, and
under those circumstances, the coutt, in its
discretion, may allow costs ot not and, if
allowed may apportion costs between the
parties on the same or adverse sides
pursuant to rules adopted under Section
1034.

(Code Civ. Proc.,97032, subd. (uXa); see, e.9., Wøleefeldu. Bohlín

discretionaryi second prong is discretionary] disapproved on other

grounds by Goodmana.Lozøno (2010) 47 Ca7.4th1327.)

WT Capital is not a prevailing parry under any of the four

nondiscretionary bases for cost recovery under section 1032,

subdivision (a)(4):ss

. WT Capítal did not obtain a net monetary recovery: it

neither asked for nor received a money judgment.

o WT Capital was not a defendant in whose favor a dismissal

was entered: the Torigians did not dismiss WT Capital.

¡ WT Capital was not the defendantwhere neither plaintiff

nor defendant obtained relief -the Torigians obtained

relief by judgment in their favor.

53 L4 CT 3269 et. seq.
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. WT Capital is not a defendant where the plaintiff obtained

no relief against that defendant-the Torigians obtained

equitable remedies against WT Capital,

When none of the four nondiscretionary grounds for a

prevailing par$ determination apply, the trial court has the

discretion to determine a prevailingpæq based on "a pragmatic

definition of the extent to which each party has realized its litigation

objectives ...." (Søntisøs a. Gooilin, suprø, t7 CaI.4th at 622 [applying

the pragmatic ruIe of section 1717 as explained inHsu a. Abbøra,

suprf,,9 Cal.4th at 877,ir-a sectíon 1032 context].)

Capital asserts that the trial court failed to consider Code of Civil

Procedure section 102'1.,5a and reciprocity of the right to attorney's

fees under the tort claims.ss

As to reciprocity of the fees under the tort claims, WT Capital

¿úgues at one point56 (although contradicts it at anothersz) that fees

u¡der tort claims are reciprocal: that the Torigians would have been

entitled to fees on the torts had they prevailed, and so WT Capital

should be entitled to fees on the torts since it prevailed on them.

The deed of hrrst provides fees for the trustee or beneficiary only; it

does not provide fees for the trustor.ss The reciprocity afforded

s4 AOB at36
ss AOB at57
56 AOB at57
sz AOB at 31
58 4CT773
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under section 1777 does not apply to tort claims; it only applies to

contract claims. (See, e.g., Møynørdo. BTI Group, suprø,216

Cal.App.4 th at 993-994. ) As sudl the Torigi ans w oulil not have

recovered attomey's fees if they prevailed only on the slander of title

and negligence causes of action As sucþ WT Capital is in error

because its premise fails.

2. The trial court considered section 1021 and properly made
the prevailing party determinaHon.

The trial court did not fail to consider Code of Civil Procedure

section !027-itsimply applied section 1717 rcgarding the attomey's

pragmatic rule-considering which patq achieved its litigation

objectives-as outlined in Søntisøs u, Goodin, supra,17 Cal.4fhat622,

Maynard a, BTI Group, suprn,2l6 Cal.App.4th at994-995

("[defendant] may have won the batde, but plaintiff won the waÍ"

and was the prevailingparty under the pragmatic rule), and Code of

Civil Procedure section 1032.

The lríøl court concluded the tort cløims ilid not øríse /rom
the contrøct ønd so the fee proaision did not øpply to the toú
cløìms.

ø.

The trial court concluded the deed of trust was discharged

before any actions by WT Capital.ao A üen is discharged when the

obligation securing the Hen is extinguished. (Civ. Code, SS L473,

se 20 CT 4972etseq.
60 20 cT 4976
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2909,2970;Burge a. Michael (1963) 2L3 Cal.App.2d780,786; Alliønce

Mortgøge Co. o, Rothwell (1995) 10 Cal.4th 1226,1235.) Being a lien-

a deed of tmst terminates upon payment of the debt secured by the

deed of trust

A deed of trust terminates upon payment of the debt secured

by the deed of tmst. (Nilsona. Sarment (1908) L53 Cal. 524,530

["...upon payment of the debq the purposes of the trust ceased, and

the property at once, without any reconveyance, revested in the

party or parties who had owned itbefore," citing, MacLeod a, Morøn

(1908) 153 Cal. 97 andTyler o. Currier (1905) 1,47 Cal.31.l.) After

record, which it can be compelled to reconvey to the owner simply

to make the record title clear. (MacLeoda. Morøn, suprø, L53 Cal. at

100.) A recorded deed of reconveyance/ following payment on the

indebtedness that was secured by a deed of brrst, has "no legal effect

beyond that of making the record title clear ...." (Nilson a. Sarment,

supra,153 CaI.524.)

The deed of trustterminated in March2006,when the

Torigians paid off the indebtedness secured by the deed of tmst by

checks dated March 6,2006.61 As suclr, th" j.ny returned a verdict

for the Torigians and the trial cor¡rt entered a final judgment for the

Torigians on fanuary 30, 2013.62

67 4CT 779,781.
621.4CT 3269 etseq.
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In applying section 1717, the trial court considered whether

the torts were "on the contracf as that phrase is used insectton1717

jurisprudence. The court concluded the torts were not on the

contract because the contract had expired at the time of the acts

complained of:

The slander of title cause of action alleged
that WT's acts of recording the Notice of
Default and Notice of Sale were unlawful
and unprivileged because they had actual
notice that plaintiffs had paid off the
subject debt secured by the deed of trust.
Accordingly, while the slander of title arose
out of the Deed of Trustin so far as WI
would not have been in the position to
record the offending documents were it not
for its position as Trustee, the cause of
action for slander of title was not an action
on the contract because the complained of
conduct did not constitute a breach of the
contract as the conhact had expired due to
performance under plaintiffs' allegations.

The negligence cause of action likewise was
not on the Deed of Trust, though it
generally arose out of the Trustee/Trustor
relationship created by the Deed of Trust.
The cause of action depends of the
existence of a duty of care which arises
from the relationship. The relationship
arises from the contract

19



And once again, the breach of the duty
occurred after the expiration of the
contractual relationship. os

The trial court conectly pointed out that the Torigians' tort

claim against WT Capital for slander of title arose after the deed of

trust expired. Similarly, th" claimed breach of WT Capitaf s duty of

care to the TorigiÍuu¡ arose after the deed of trust expired. WI
Capital coûrmenced the nonforecloflue process in ]uly 20L0,a orr.t

four years after the deed of trust expired by the Torigians' March

2006 satisfaction of the loan payment obligations,6s and while

Chicago Title Company, notWT Capital, was the trustee under the

deed of trust.66

b, But wen ìf the torts ø.rose on the contrøct, the coutt exqcíseil
its díscretíon und.q sectíons 7027 ønd7032 regørdíng
stafiúory costs, leøaíng no roomfor iloubt ít utould høoe

founil the Torígiøns the prevøìlíng paúy for øttornq's fees.

After the court concluded the torts were not on the contract, it

did not further arralyze WT Capital s right to fees. Even if the court

ened in that conclusioru the court exercised its discretion under

sections 102L and1032by applyngthe discretionary rrrle to

statutory costs, citing Zulehlsdorf a. Simi Valley Llnifrtd School Dist,

e00n 148 Cal.App.4th 249,257,Hsua, Abbarø, suprø,9 Cal.4th atp.

877, andGrøciano a. Robinson Ford Søles,Inc. (2006) 1,MCal.App.4th

63 20 CT 4947
64 LCT 783-785
65 4Cj1779,781.
66 4CI1769;20 C[4796
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140,153.) The trial court concluded WT Capital was not the

prevailingparty by first analyztngtlre non-discretionary prong of

section 7032, although not referring to it expressly:67

I.r this case, there is no party with a net
monetary recovery, no defendant in whose
favor a dismissal has been entered, and no
defendant against whom a plaintiff failed
to obtain any relief. Accordingly, costs
may not be awarded as a matter of right to
any party. oa

Then the court concluded it had the discretion to award costs,

and awarded them to the Torigians on the same grounds it awarded

attorney's fees:

This courthas discretion to award costs as

it sees fit.

The court awards costs to the plaintiffs for
the reasons set forth above þeferring to the
section 7717 analysisl. They obtained
greater relief than WT in that they obtained
a judgment awarding nonmonetary relief .

The fact thatWT ultimately stipulated to
that outcome does notmake WT the
prevailing party.6e

The court found that sectionlû12 did not require a finding

that WT Capital was the prevailing paftf , and instead, that the

discretionary rule allowed it to determine the prevailingpafiy and

67 20g[4957-4958
6820Ct 4959
6e20ct 4959
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award costs as it believed was proper. The court concluded the

Torigians were the prevailingpæW under section 1027.

Thus, the trial court concluded, nnder both section l.02L or

section 7717, the Torigians were the prevailing party and entitled to

fees and costs. The fial court did not abuse its discretior¡ and its

order on attorney's fees should be affirmed.

C. WT Cøpitøl wøs not ø pørty to the ileeil of lntst iluríng øcts
ønil omìssíons gìoìng ríse to sløndu of title ønil neglígence
cløíms.

The parties specifically covered by the deed of tumst, executed

on February 2,2006, were the TorigiÉuì¡¡ as trustors, Gerald S.

ShmavoniÉur as beneficiary, md CÌhicago Title Company ar¡ trustee.To

The attomey fee provisiorç provided in section A(3) of the deed of

bnrst only pertained to the bmstor, beneficiary and trustee, and

provided for fees in relation to protecting, "the security of this Deed

of Trust."

It was not until October 27,2070 that WT Capital recorded its

substitution as trustee in lieu of Chicago Title ComptrLy.n Civil

Code section 2934a, subdivision (a)(1), provides that the tmstee

under a deed of tmst may be substituted for another trustee by a

substitution executed and acknowledged by the beneficiary of the

deed of trust and recorded in the county in which the property is

located. "Erotn the tíme the substítution is fileil for recoil, the new

trustee shall succeed to all the powers, duties, authority and title

70 4CT 769
n 20 cI 4796

22



granted and delegated to the trustee named in the deed of frust."

(Civ. Code,S2934a, subd. (uX¿), ennphasis added.)

As a matter of practical necessity, there can only be one

trustee at any given time. "We would create inestimable levels of

confusion, chaos and litigaäon were we to permit a beneficiary to

appoint multiple frustees, each one retaining the power to sell a

borrower's property." (Dimocka. EmerøldProperties ttc (2000) 8L

Cal.App.4th 868, 876.) Until WT Capital recorded its substitution of

trustee-on October 27,2010-Chicago Title Company was the only

ûustee under the deed of trrst. Until theru WT Capital might have

been Shmavonian's agent, but it was not a party to the cleed of tnrst

WhenWT Capitalbecame apafty to the deed of tmstby the

October 27,2010 recording of the substitution of trustee, the

Torigians' claims for negligence and slander of title had already

úanspired and accrued as setforth in their verified operative

complaint. (Aryehv. CønonBusiness Solutíons,Inc. (2073) 55 Cal.4th

1785,1191 [A cause of action accrues when it is complete with all of

its elements, i.e., wrongdoing, harm and causation.].) All of the acts

of which the Torigians complained had occurred before October27,

2070:

. WT Capital s officer created a spreadsheet on Jluly 7,2070,

which falseþ represented that the Torigians made only one

$1,000.00 payment on the underþing promissory note,

rather than the full pa¡ments in March 2006.72

72  CT 73'1.:1 27
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o On luly 26,2010, WT Capital caused to be recorded a

Notice of Default and Election to Sell IJnder Deed of Trust,

with Trustee Sale No.: L0-L0133-01, falsely representing

that the Torigians defaulted on the note and owed

Shmavonian $1L5,595.52 as of July 22,2070,even though

the loan was satisfied in March 2006.73 In doingso,IMI

Capital falsely represented itwas the trustee on the deed of

tr-ust when the trustee was Chicago Title Company.Ta

o Andre Torigianvisited WT Capital infuly/August2010

and provided WT Capital the cancelled loan payment

checks, in support that thc foreclosure was vwong.7s 1y'¡'

Capital's employee received copies of the March 2006loan

payment checks and remarked that Shmavonian may have

forgotten that the loan was already paid.76

. The Torigians received a second Notice of Default around

August 79,2070, prompting Andre Torigian to pay another

personal visit to WT Capital's office.n \[r. Torigian

provided WT Capital's senior officer in charge of the

foreclosure with irrformation to confirm the loan was paid

73 4CT 733: ll22
74 4CT 733:122
75 4CT 733:123
76 4CT 733: ll24
77 4CT TZJ: \[25
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o

o

but she would not heed to the information or communicate

with Chicago Title Company,Te

The Torigians' attorneys corresponded with Shmavonian

by Augustzg,zÙl},letter addressed to the care of WI
Capital, explaining, with supporting documentatiorV that

the Torigians paid the underþing note and that the

foreclosure was rrnlawful.Te The attomeys sentWT

Capitafs officer and registered agent a separate e-mail

correspondence on August 29,2010, alerting WT Capital to

the problems with the foreclosure.so

The Torigians confirmed the foteclo$lre remained "active"

in an October 4,2070, telephone conversation with WT

Capitaís employee.el

The Torigians made another effort, by October18,20\0

letter, to communicate with WT Capital about the

unlawfulness of the foreclosure proceedings.s2

WT Capitafs officer responded by October19,201.0 e-mail,

and indicated that WT Capital would proceed with the

foreclosure without ensuring that the loan was properþ

chargeable.se

78 4CT 733-734: \25
7e 4g1787-791
80 4ÇT 793
81 4 CT 73b736: \ 30
82 4cI1795-797
83 4CT 799
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. Ori October 26,2010, WT Capital posted a Notice of

Trustee Sale with a Novembet 17,20L0 foreclosure sale

date for the real property despite the Torigians' and their

attorneys' prior communications to WT Capital about the

loan being paid; WT Capital recorded the Notice of Trustee

Sale on October 27,2010.84

The Torigians' slander of title cause of action alleged that their

title was defamed by the false publications of the Notices of Default

and Trustee of Sale, both recorded before WT Capital recorded the

substitution of trustee, and that WT Capital refused to suspend the

foreclosure sale or do a re¿rr¡orì¿ìble inyestigation after the Torigians'

counsel notified WT Capital's officers on August 29,2010 artd

October 78,20L0 that the loan was paid and the foreclosure was

r¡nlawful.85 The Torigians' cause of action for negligence contended

WT Capital had a dufy to refrain from pursuing the foreclosure on

the paid note but breached that duty by continuing to pursue the

sale and noticing a sale date.8ó

WT Capital was not a pæq to the deed of trust when it

com:nitted the acts and omissions the Torigiaru¡ complained of in

support of their tort claims for slander of title and negligence. All of

the acts occurred before the Octobet27,20L0 recording of the

substitution of üustee.

84 4 CT 803;20 CT 4793
8s 4 CT 742-745¡ 20 CT 4790-7796
86 4CT747 -749
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As provided by Civil Code section 2934a, subdivision (a)(a),

WT Capital was not a successor to Chicago Title Company until the

October 27,2010 recording of the substitution of trustee. No

agreement with WT Capital existed r¡nder Code of Civil Procedure

section L021 vis-à-vis the deed of trust when the acts constituting the

Torigians' tort claims transpired. And the only time a non-party to a

conüact may avail itself of attomey's fees under a contract is under

the reciprocity provisions of section 1717. (Reynolds MetøIs Co, a,

Aþerson (1979) 25 Ca1.3d124,128.)

WT Capital is not entitled to attomeys' fees in defending the

negligence and slander of title claims because, (1) it was not a pafiy

to the agreement at the time the acts occurred, (2) the contract did

not provide for recovery for fees on tort claims by the trustor, and

(3) the reciprocity provisions of section 7717 do not apply to torts.

D. The tríøl court is not requfueil to øpportion øttornq's fees,

A trial court is within its discretion to award a prevailing

pæty its attomey's fees without reducing the attomey fee award to

represent only fees incurred on contract causes of actiorL

particularly where the tort and confract claims are related:

[Attorney's] fees need not be apportioned
between distinct causes of action where
plaintiff's various claims involve a coÍtmon
core of facts or are based on related legal
theories. Nor is apportionment required
when the issues in the fee and nonfee
claims are so inextricably intertwined that

t 27



it would be impractical or impossible to
separate the attorney's time into
compensable and noncompensable units.

(Taylor o. Nabors DrillingUSA, LP (2074) 222Cal.App.4th l?28,125!,

intemal citations and quotations omitted; see also, Abdnllaha,IJnited

Saaings Bønk (7996) a3 Cal.App.4th 110L,1110 - 1LLL [defendant

entitled to recovery all fees because action on deed of hustwas

interrelated with tort and RICO causes of action]; Code Civ. Proc., g

L032, subd. (u)(4) ["When any party recovers other than monetary

relief and in situations other than as specified the'ptevailing part¡/

shall be as determined by the court, and under those circumstances,

the court, in its discretion, may allow costs or not and, if allowed

may apportion costs between the parties on the same or adverse

sides pursuant to rules adopted under Section 7034."1.)

Flere, the Torigi¿tnr¡ prosecuted their action againstWT

Capital based on equitable, contract-related claims for quiet title,

declaratory relief and permanent injunction, and legal tort-related

claims for negligence and slander of title. I4trhile the equitable and

legal claims presented different duties under the law, they were all

based on the same critical fact of whether the Torigians satisfied the

underþingloa¡¡.ez Despite both Mr. Torigian and his counsel

providing WT Capital with evidence that proved the loan had been

paid in fuIl-that WT Capital could not enforce the power of sale-

WT Capital persisted in asserting that the forecloslrre was

87 20 CT 4957
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appropriate.ss Apportionment of attorney's fees was impractical

due to the cornmon facts. The trial court was within its discretion to

not reduce the Torigians' attomey's fees.

ll. The trial court did not misunderstandWT Capital's role.

WT Capital asserts on appeaf without authority or citation to

the recordn that the trial court erred. by failing to understand the

limited role of WT Capital as the substituted hustee on the deed of

trust Generally, WT Capitafs role as a trustee is irrelevant to its

liability for attomey's fees under the deed of trust except as it relates

to the declaration of nonmonetary stafis.

BUtWT Capital s claims in this regard are barred because it is

estopped from raising the issue now. The trial court appropriately

apptied the rules of nonjudicial foreclosure. And the court properly

applied Civil Code section 29241.

A. WT Cøpìtøl ís estoppeil /'rom øpqeølíng the tríøl courf,s
decísion to allow the Torìgiøns to object to its ileclarøtion of
nonmonetøry støtus.

The judge's understanding of WT Capital's role and its order

granting the Torigians the right to object to the declaration of

norunonetary status arose as p¿ut of the underþing judgment If WT

Capital disagreed, it should have appealed the underþing

judgment

Failure to appeal results in a final judgment, and final

judgments have res judicata, collateral estoppel, or direct estoppel

88 4 CT 723 et seq.;20 C"I 4941et seq.
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effect depending on how the litigant attempts to resurrect the claim

or issue. (See, e.g., Estøte of Redfield (20L1) 193 Cal.App.4th 7526,

1533 [Res judicata and collateral estoppel bar relitigation of claims or

issues, decided in prior proceedingsl¡ Sabeþ Inc. v, Engelhørd Corp,

(1998) 65 Cal.App.4th 992,997 [direct estoppel bars relitigation of

issues decided in prior proceedings on the sarne claimsl.)

But critically, WT Capital also waived the argumentbelow-

and the court concluded the Torigians had offered sufficient

evidence to justify a late objection to the declaration of non-

monetary stafirs.8e WT Capital's failure to object or offer any

argurrrent, authorities, or facts to avoid thc ordcr meaff¡ WT Capital

waived the argument and cannot raise it now. (Hanimøna. Tetík

(7967) 56 CaI.2d 805, 810 þixed questions of law and fact cannot be

raised for the first time on appeal].)

In the hearing on attorney's fees, below, WT Capital went so

far to characterize the objection to nonmonetary status as"false."eo

The trial court did not address the issue in its ruling, although it
queried WT Capital during the hearing, expressing, "Well,lm not

sure aboutthat," whenWT Capital asserted the facts in the objection

were found to have been false.el The court lik"ly ignored this in its

ruling because the trial court recognized the direct estoppel and

waiver problems WT Capitafs argument invokes, but also because

the trial court knew the objection was not false. The facts and

8e zCT 470472
e0 L RT 9,27,29
elL RT 27-28
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actions alleged in the objection were hue; the court granted

sunìmary adjudication on the tort claims finding the acts were

subject to a qualified privilege.ez

B. The triøl coart propeily øpplíeil the rules of nonjuilícìøl
foreclosure,

WT Capital's suggestion in its opening brief that its only

option as trustee was to foreclose on the paid notses is unfonnded.

WT Capital cites no authority that a trustee can lawfully pursue a

foreclosure on a paid note, even if irrstructed to do so by the

beneficiary. (See, Munger o, Moore (1970) 11. Cal.App.3dt,8 [trustee

liable for refusing to accept tmstoy'o tender and pursuing wrongful

foreclosure on advice of beneficiu"y].) Trustees are liable to trustors

for illegal, fraudulent, or willfully oppressive sales under the power

of sale provision in deed of trust. (Munger v. Moore, suprø,1L

Cal.App.3d at p.7.)

The statutory framework for the regulation of nonjudicial

foreclosure sales (Civ. Code,SS2924through 2924k) has tfuee

purposes: (1) to provide ttre creditor /benefuciary with a quick,

inexpensive and efficient remedy against a defaulting

debtor/ frustor; (2) to protect the debtor/trustor from wrongful loss

of the property; and (3) to ensure that a properþ conducted sale is

final befween the parties and conclusive as to a bona fide purchaser.

(CaliþrniaGolf,LLCa. Cooper (2008) L63 Cal.App.4th 1053,1068.) kr

ezt2cT 2803-2804
e3 AOB at'/.6-17
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contrast, nothing in the statutory scheme regulating nonjudicial

foreclosure suggests a policy of irnmunizing hrrstees from liability

for attomey's fees. (Ifuchlon a. Markovitz, supra,16,8 Cal.App.4th at p.

351.) Furthermore, parties may pursue remedies for misconduct

arising out of a nonjudicial foreclosure sale whenconsistentwith the

policy behind the statutes. (Cølifomia Golf, LLC n, Cooper, suryø,763

Cal.App.4th at 1070.)

WT Capital had the option to take no further actíon to

prosecute the foreclosure sale, but WT Capital refused the Torigians'

requests.ea Understanding there was a bona fide dispute regarding

payment on the underlying loan, WT Capital could have suspended

the nonjudicial foreclosure proceedings under Civil Code section

2924g, subdivision (c)(l)(D). Altematively, WT Capital could have

cornmenced an action for declaratory relief, to determine its rights to

foreclose under the deed of trust. Instead, WT Capital took further

steps to align itself with the beneficiary, notice ahustee sale,es m¿

execute and record a substitution of frustee.e6

WT Capital discusses at great length Huclcella. Møtrøngø,

suprf,,99 Cal.App. 3d [77,whic}l.is inapposite for four reasons:

o The trustee tnHuclcell was not pursuing a foreclosure on a

paid note. The trustors there brought an action to avoid

posting an indemnify body when the beneficiary did not

deliver the original, cancelled note. The attorney's fee

e4 4CT 799
es 4 cT 801
e61.CT 130
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award against the trustee was reversed because the tmstee

did nothing wrong by requiring the indemnity bond in lieu

of the original cancelled note. (Id. ata76.)

r The court reversed the attorney fee award against the

trustee because only the beneficiary violated Civil Code

section 294'1,, subdivision (a). (Id. at 482.)

o WI Capital also cites Iluclcell to argue a trustee may be

immune from attorney's fees if does not resist the trustoy's

action and only puts at issue matters which the trustee,

"hadno knowledge or which were contrary to the

apparent interests of record.."e7 Tnre. But in contrast, here,

the trial court concluded that in pleading and actioru WT

Capital was not a neutral patq.es A true neutral would

not have acted as WT Capital did here, because a trustee is

a conunon agent of the trustor a¡rd beneficiary and owes

both parties duties. (See, e.g, Vournøs v. Fidclity Nnt. Title

Ins. Co. (1999) 73 Cnl.App.4rh 668, 677.) See turther

discussion in section II.C below.

o Civil Code section 1717 has been amended four times

following Huclcell a. Matrøngn In then-Civil Code section

1717, the "prevrilirg pæW" was the party in whose favor

final judgment was rendered. (Huclcell a. lvIøtranga, suprø,

99 CaL App. 3d at 482.) Civil Code section L777 now

ez AOB at40-47
e8 20 cT 4949
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provides that the prevailing pafty is, "the party who

recovered a greater relief in the action on the contract."

Besides being factually unrelated, Huclcell is predicated on

statutory language that no longer exists.

C. Ciaìl Coile section29z4l does not preclude the trial courf s
øutørdfor øttornq's fees ønil costs øgainstWT CapitøL.

As a whole, Civil Code section 29241allows a trustee to be a

nominal pafty if all parties agree, thereby avoiding participation in

litigation and liability for damages, costs, and attorney's fees.

(Kachlon a. Maflcovitz, supra, L68 Cal. App.4th at p. 332, fn. 5.) When

named in litigation regarding a deed of trust, if the trustee believes it

has been named soleþ in its capacity as tustee, and not because of

any wrongful acts it has committed then it may file a declaration of

norunonetary status. (Civ. Code, 929241, subd. (a).) As long as no

pæq objects, the trustee is not required to appear in the action and..

is not subject to any monetary awards or for damages, attomey's

fees, or costs. (Civ. Code,529241, subd. (d).) Civil Code section

29241merely provides a limited procedure by which a trustee may

avoid attorney fee liability. (Ihchlona. Mørl<ouitz (supra)L68

Cal.App.4th at 351.)

In contrast, the statute cannot be interpreted as suggesting a

trustee may both actively participate in litigation and be insulated

from a monetary award. Such an interpretation would contravene

the reciprocal policy of Civil Code section 17L7, by allowing a

trustee to recover attorney's fees under an attorney fee provision of a
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deed of bust, but not the trustor or any other pæty to the deed of

trust. The court must reconcile stafutes and seek to avoid

interpretations which would require the court to ignore one statute

or the other. (Roberts a, County of Los Angeles (2009) 175 Cal.App.4th

474,487 - 482;)

Similar to the trustee tnKøchlono, Mørlcoaitz, supra,t68

Cal.App.4that349 - 350, WT Capital attempted to characterize itself

as a "neutral" trustee for its convenience, as a mearu¡ to avoid

liability for attomey's fees. But this argument fails for two reasons.

First, even if a trustee is truly neutral, Civil Code section 29241

docs not immunize a truetee from attomey'e fees if one of the parties

objects to its declaration of nonmonetary status. (Cf., Kachlon a.

Mørkouitz, supra,168 Cat.App. th at p. 350.)

Second, WT Capital did not take the litigation posture of a

neutral or nominal party. While WT Capital used the adjective

"rtevfra!' at times, its actions spoke louder. The frial court, via

direct calendar judge, obsen¡ed this throughout the caseee and it was

within the trial courfs discretion to award the Torigians' attorney's

fees as prevailing parties under Civil Code section 1777 andCode of

Civil Procedure section 7032, as explained in section I above. Where

inferences drawn by the trial court were reasonable, it is inelevant

whether the evidence might also have supported the losing part{s

version. (Inre Cheryl E. (1984) 161 Cal.App.3d 587,598.)

ee 20 cT 49494950
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WT Capital s billing statements demonstrate that it incured

$62,051.00 in attomey's feeg before the Torigians objected to the

declaration of nonmonetary status on April 15,2071.100 If Civil Code

section 29241applied-if WT Capital seriously believed its

declaration of nonmonetary status-it was not required to

participate in the litigation until May 15, 2077.101 (Civ. Code 29241,

subd. (d) and (f).)

WT Capital incurred significant attomey's fees before the

objection because it took an active role in the litigation. It refused to

stipulate to a preliminary injunction to enjoin the sale.102 Its first

appearance was a clemurrer and motion to strike, even though these

pleadings were unnecessary to invoke the protection of Civil Code

section 29241.1tr It filed an ex parte application seeking an order

from the court to stay the Torigians' discovçry.1o4 WT Capital

engaged in discovery on the key factual issue of whether the

Torigians paid off the $80,000 note Shmavonian secured against the

Torigians' property.los Lr addition to written discovery, WT Capital

deposed the Torigiil1s1oó and the initial fousfss1o7 on the deed of

trust.

100 3 CT 507;77 CT 3950-3963;77 CT 40194028
tol 2cT 469
102 1g CT 4391,4392: I8
los L CT 101 et seq.,L46 etseq.
t0427 CT 5050
105 18 CT 4392: I13
106 18 CT 4392: \ 73
107 18 CI 4392: I73
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When WT Capital responded to the operative complaint by

verified answer, it disputed the Torigians' claim for quiet title and

denied that the Torigians' were the 100% legal and equitable owners

of the real property at itsr¡s.108 WT Capital denied that

Shmavonian's enforcement of the deed of hust was wrongful.tæ

WT Capital denied the Torigians' righb to declaratory relief.11o In

its prayer to its verified aruiwer, WT Capital prayed that the

Torigians receive no relief by their complaint.lll WI Capital also

raised affirmative defenses to the Torigians'equitable claims

including, failure to state a cause of actiorç estoppel,laches, unclean

hands, waiver ancL unjust en¡idrment.1l2

After the Torigians' prevailed on the first phase of the

bifurcated úial on the Torigians' legal claims, the Torigians'counsel

suggested during a case management conference that the equitable

claims be submitted on the record, to avoid the delay associated

with an unnecessary second-phase trial, but WT Capital did not

agree.713 Thereafter, the Torigians'counsel asked if WT Capital

would to stipulate to the equitable claims, but WT Capital refused.114

Based on this record WT Capital did not merely defend the

Torigians tort claims but took the position that the Torigians did not

108 4 CT 738:137,822:137
loe 4 CT 738-740:138,822:138
110 4 CT 740-742:147,823:147
t7t AcT 829
t72 4CT 825-826
113 18 CT 4393: ![15
77418 CI 4393:'l[s 17 - 1.8
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pay the underlying loan and therefore WT Capital had the right to

foreclose under the power of sale clause in the deed of trust. WT

Capital continuously resisted the Torigiarn' rights to equitable relief.

Cívil Code section 29241does not apply because (1) the Torigians

objected to WT Capitals declaration of nonmonetary status, and (2)

WT Capital was not a neutral paffl¡ in this action,

Conclusion

IVT Capital bears a heavy burden in attempting to reverse the

trial court's award for attorney's fees, and ithas nol shouldered that

burden. The trial courf s award was consistent with the

requirements of Civil Code section 1717 andCode of Civil

Procedure sections 102:1. and1ogz. The Torigians' respectfully

request that the trial court's Order re: Motions for Attorney's Fees

and Motions to Strike andf ot Tax Costs be affirmed.

Dated: October 2,2074 Respectfully submitted,

Catl'rerine E. Bennett
Davidf. Cooper
Connie M. Parker
Attorneys for Respondents,
the Torigians
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