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I. INTRODUCTION

This appeal concerns an award of attorney's fees against a trustee

under a deed of trust who not only did nothing wrong but who did

everything possible to remain neutral throughout the litigation; and whose

primary litigation goal was to maintain its neutrality by not opposing the

contract causes of action.

This case involves an $80,000 promissory Note secured by a deed of

trust on a commercial property (a gas station). Respondents, Andre

Torigian and Takoohi Torigian, were the borrowers and trustor under the

Deed of Trust ("Respondents" or "Borrowers"). Gerald Shmavonian was

the payee of the note and beneficiary under the deed of trust (the

"Beneficiary" or "shmavonian"). After the note matured the Beneficiary

executed a declaration of default and foreclosure instructions to WT Capital

Lender Services, a California Corporation, ("WT" or "Appellant") to

commence a nonjudicial foreclosure. Based upon these instructions, WT

recorded a Notice of Default ("NOD"). Shortly thereafter, Respondents

informed WT that they had paid the Note oft providing various documents

(including cashed checks) to support their position. The Beneficiary denied

that the loan had been paid off. WT informed the Respondents that it could

not act as 'Judge and jury" to resolve disputes between the Borrowers and

Benef,rciary. (4 CT 799.)

Appellant's Opening Brief Court of Appeal Case No. F068393
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Respondents filed a lawsuit. (1 CT 26-25.) Attempting to remain

neutral, WT immediately filed a Declaration of Nonmonetary Status

("DNMS") under Civil Code 5 29241. Although Respondents did not timely

object to 'WT's DNMS, they were ultimately allowed to file a late

objection. Based upon Respondents' belated objections, WT was

compelled to answer all causes of action.

Although WT defended itself on the monetary claims, it did

everything possible to remain neutral as between the Borrowers and the

Benef,rciary in the litigation on the contract causes of action. WT prevailed

on summary adjudication as to all of Respondents' monetary claims against

rt.

The trial was bifurcated with the monetary claims being heard by a

jury against the Benef,rciary only; followed by the trial court ruling on the

equitable, non-monetary claims. WT did not appear at the trial on the

monetary claims, and appeared, but intentionally did not oppose

Respondents' claims in the court trial on the equitable claims. Respondents

prevailed on their damages claims against the Beneficiary and the trial court

entered judgment in favor of Respondents against the Beneficiary and WT

on the quiet title, declaratory relief and injunctive claims

On competing post-trial motions for attorney's fees filed by WT and

Respondents, the trial court denied WT's motion for attorney's fees and

Appellant's Opening Brief Court of Appeal Case No. F068393
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granted Respondents' motion; awarding Respondents $120,834.50 in

attorney's fees jointly and severally against WT and the Beneficiary. The

trial court ruled that even though WT was the prevailing party on the

slander of title and negligence claims, it was not entitled to its attorney's

fees because those claims were torts, thus were not covered by Civil Code $

l7l7 because they were not "on the contract" (i.e., the Deed of Trust).

The trial court erred in applying Code of Civil Procedure $ 1021 and

Civil Code $ l7l7 under the undisputed facts of this case because the

attorney's fees provision in the Deed of Trust was broad enough to cover

the monetary brt causes of action upon which WT was the undisputed

prevailing party. The trial court further abused its discretion in finding that

certain acts of 'WT, as foreclosure agent/substitute trustee, showed that WT

opposed Respondents' claims for equitable (non-monetary) relief even

those acts were either permitted by law or were induced and compelled by

Respondents' own actions including choosing to involve WT in the

equitable causes of action by objecting to WT's DNMS

WT appeals from both the post-judgment orders denying 'WT's

motion for attorney's fees and costs and granting Respondents' motion for

attorney's fees and costs

il. ISSUES ON APPEAL

1. In light of the comprehensive legislative framework

Appellant's Opening Brief Court of Appeal Case No. F068393
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goveming nonjudicial foreclosures of deeds of trust (triparte

relationship), where the trustee serves a DNMS or otherwise remains

neutral in litigation between Respondent (trustor) and Beneficiary

and where the trustee was found to have done nothing wrong, did the

trial court err in failing to separately determine whether Respondents

prevailed against the Beneficiary and/or WT (trustee) for the purposes

of Civil Code $ 1717 andunder Civil Code $ 1021 et seq.?

2. Did the trial court abuse its discretion in determining that

WT "opposed" Respondents' equitable causes of action based upon

WT's failing to do, or refraining from doing, acts not required by the

comprehensive legislative framework governing nonjudicial

foreclosures (e.g., failure to resolve disputes, failure to rescind the

NOD, or failure to reconvey)?

3. Did the trial court err in its ruling on the attorney's fees

and costs motions by imposing judicially-created duties on the trustee

beyond those found in the comprehensive legislative framework

governing nonj udicial foreclosure s?

4. When Respondents served an objection to WT's DNMS

and WT was compelled to respond, did the trial court abuse its

Page | 4
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discretion determining that WT's response and participation in the

lawsuit constituted "opposition" to Respondent's equitable causes of

action?

5. In denying WT's motion for attorney's fees, did the trial

court apply the wrong legal standard by applying only Civil Code $

l7l7 and by failing to review the broad attorney's fees provision to

determine if it covered tort actions subject to Code of Civil

Procedures $S 1021, 1032, 1033.5(a)(10) and 1034?

6. IJnder Code of Civil Procedure $$ 1021 et seq., did the

trial court apply the incorrect law in determining "prevailing party"

for awarding attorney's fees and costs? If not, did the trial court abuse

its discretion in applying the law under those sections?

7. Did the trial court err in failing to apply the applicable

law under Civil Code $ 1717 (including the decision of Huckell v

Matranga (1979) 99 Cal.App.3rd 47I) to its determination of the

prevailing party for the purpose of attorney's fees under Civil Code $

1717?

8. Did the trial court abuse its discretion in determining the

prevailing party under Civil Code 5 1717?

Page | 5
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9. Did the trial court err in f,rnding that WT was not entitled

to attorney's fees because the contract or contractual relationship had

"expired" due to performance?

ilI. STANDARD OF REVIEW.

On appeal the court reviews a determination of the legal basis for an

award of attorney fees de novo as a question of law. (,Sessíons Payroll

Management, Inc. v. Noble Construction Co. (2000) 84 Cal.App.4th 671,

677.) The determination of whether the proper legal standard was applied

is reviewed under an abuse of discretion standard. (SC Manufactured

Homes, Inc. v. Canyon Víew Estates, Inc. (2007) 148 Cal.App.4th 663,

673.)

IV. STATEMENT OF FACTS.

The facts of this case are not disputed. In February of 2006,

Rcspondcnts borrowed $80,000 from Gerald Shmavonian. The loan was

evidenced by a "Note Secured by Deed of Trust" ("Note") dated February

2, 2002. The Note provided for monthly interest-only payments (8666.67)

with the entire balance of principal and interest becoming due on February

8,2007 ("Maturity Date"). (4 CT 767, (*TAC"I; Exh. A.¡2 The Note was

I Respondents' operative complaint was the Third Amended Complaint,
referred to herein as "TAC"

Appellant's Opening Brief Court of Appeal Case No. F068393
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secured by a deed of trust recorded on February 8, 2006 ("Deed of Trust")

encumbering commercial property (gas station) commonly known as 4206

N. Blackstone Avenue ( "the Propertyl'). (4 CT 769-777, Exh. B.) The

Deed of Trust provided that Respondents were the "trustor", Chicago Title

Company was the original named "trustee", and Shmavonian was the

named beneficiary.Gd.)

On July 7,2010, the Beneficiary retained rWT to act as foreclosure

agent to initiate and process a nonjudicial foreclosure and then to become

the substitute trustee of record to conclude the foreclosure. (5 CT 1097-

1098 TIT 6 - 8 & Exh. A, at 5 CT ll0l-1103.) On July 16,2010,the

Benef,rciary executed a "Declaration of Default and Instructions to

Foreclose" under penalty of perjury in which he made a number of

representations to WT regarding the Note and he declared that Respondents

had defaulted on the Note. (5 CT 1097-1098 n7 &. Exh. A, at 5 CT 1101-

1103.) Pursuant to both the Benef,rciary's "Declaration of Default and

Instructions to Foreclose" and the Deed of Trust, on July 26,2010 WT, as

2 The Clerk's Transcript shall be cited as "CTD and the Reporter's
Transcript shall be cited as "RT". Citations to the record will be cited by
record type "CT" or "RT") and volume number (e.g., "5") followed by
followed by the page,line numbers and parugraph, where applicable e.g., 5

CT 5:1-8, tl4.

Page | 7
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foreclosure agent, recorded a Notice of Default. (5 CT 1098 1l 9 and Exh. B,

at 5 CT 1105-1106; 4 CT 731 (TAC) I22 and Exh. E.) The NOD recited

that Respondents were in breach for failure to pay at maturity the $80,000

principal balance along with accrued interest and that, as of July 22,2010,

the amount necessary to cure the default was $115,595.52. (Id)3

Respondents alleged that after receiving the NOD by certified mail,

they went to 'WT's 
offices to advise WT that the loan had been paid and

provided copies of cancelled loan checks to an employee of WT. (4 CT 733

(TAC) ll 24:11-15.) Respondents represented that on or about March 6'

2006 they paid the Beneficiary $80,000, along with accrued interest fully

paying the amount due and owing under the Note. (5 CT 731-732 (TAC) T1Ì

16 &. t7;1 Cr 29-30lTI 16 e.17.)

On August 3, 2010, shortly after Respondents informed WT of

their claim that the Note was paid off, Debra Berg, an ofhcer of WT spoke

with the Beneficiary regarding Respondents' claim. (5 CT 1098 Tl l, Exh.

C.) The Beneftciary told Debra Berg (WT's employee) that the payment

Respondents made was as to a different loan he had made to them. (Id.)

3 Because the default declared by the benehciary was for failure to pay at

maturity, the amount to cure (reinstate) and the amount to redeem (payoff
the loan) were the same.

Page | 8
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Respondents admitted that they had obtained multiple loans from the

Beneficiary. (6 CT 1316:21-23; 6 CT 1380: 19-24.) It is undisputed that no

reconveyance deed had been recorded and the Deed of Trust was of record.

(4 CT 731nr9; I CT 30 lllï 18-19; s CT 1098 1T t2;6 CT t352:r7-24;6 CT

1390;19-21.) Respondents alleged that even though they had repaid the

loan, the Beneficiary had told them he would not reconvey their Deed of

Trust because Respondents had introduced the Beneficiary to Armen

Korian who was in arrears to the Beneficiary on an unrelated loan. (4 CT

731 (TAC)'1119:12-t4;1 CT 30 I I9:12-A.)

On or about August 19, 2010, Respondents received another

certified NOD. (4 CT ß3 n 25:19-20.)o R"spondents then went to WT's

off,rces and spoke with Ms. Debra Berg. WT made it clear that the

Beneficiary had assured WT that the loan was still due and owing and the

foreclosure proceeding was proper, and that its role as was not to be a

finder of fact or to determine disputes between Respondents and the

Beneficiary or to rescind or stop the foreclosure based solely on an alleged

dispute. (4 CT 733-734; (TAC) 125:21-6 &.n26;4 CT (TAC) 799,Exh1bit

r.)

o Und.. Civil Code S 2924b, NODs are mailed to certain entitled persons
within 10 days and then they are also mailed to entitled persons one month
after the NOD is recorded.
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Respondents hired legal counsel who between August 29,2010 and

October 18, 2010, wrote letters to the Benef,rciary (copied to WT),

demandingthat he reconvey the Deed of Trust, and separately wrote and e-

mailed V/T demanding that WT rescind the NOD or suspend the

foreclosure sale. (4 CT 734-735 (TAC), nn26-31 Exhs. C, D, F, G, H.) On

or about October 18, 2010, \MT responded in writing stating that it did not

represent the Beneficiary in a legal capacity; that it had informed the

Beneficiary of Respondents' claims; that he had assured WT that the

foreclosure proceeding was proper, and that WT's role "...as trustee under

the deed [of] trust in this matter is not to be a f,rnder of fact or make a

determination between disputing parties of whether a loan is properly

chargeable}' (4 CT 799 (TAC), Exh. I.)

On October 21,2010, the Beneficiary executed an Authorization to

Publish Notice of Trustee Sale in which he instructed WT to proceed with

the publication ofthe Notice of Sale. (5 CT 1098,'1T 13, Exh. D.)

On or about October 25, 2010, the Beneficiary executed a

Substitution of Trustee which was recorded on October 25, 2010,

substituting WT in as trustee under the Deed of Trust. (5 CT 1099, nl4,

Exh. E.) Acting upon instructions from the benef,rciary, on October 27,

2010,'WT recorded a Notice of Trustee's Sale ("NOS") setting the sale for

November 17,2010. (5 CT 1099 T 15, & Exh. F, at 5 CT I 1 16.)

,)
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On October ,28, 2010, Respondents filed their lawsuit against the

Beneficiary (Shmavonian), WT, as trustee, and one of WT's employees,

DebraBerg. (l CT 26-45.)

V. STATEMENT OF PROCEDURE.

After filing their complaint, Respondents moved for a temporary

restraining order and preliminary injunction to enjoin the foreclosure sale.

(l CT 86-88.) \MT did not oppose Respondents' motion and the

preliminary injunction was granted. (1 CT 89-91; I CT 157-166.)

Respondents' Verified Complaint alleged causes of action for quiet

title; declaratory relief; slander of title; violation of Civil Code S 2941

(failure to reconvey); negligence; injunctive relief; civil conspiracy;

accounting; breach of contract; breach of the covenant of good faith and

fair dealing; conversion; and trespass to chattels. (l CT 26-45.) On

November 29, 2010, WT (and Berg) filed and served a Declaration of

Nonmonetary Status pursuant to Civil Code $ 292aþ)&(b) ("DNMS") and

filed a demurrer to the negligence, quiet title and declaratory relief claims

and filed a motion to strike the punitive damages requested in the

complaint. (1 CT 1041. I CT 97-99; I CT 130-132.)

On January 6, 201I, Respondents filed a motion for relief from

default under Code of Civil Procedure $ 473(b) to allow them to serve an

untimely objection to the DNMS pursuant to Civil Code $ 292a\c). (1 CT

Page I 11
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167-375.) Even though there was no merit to Respondents' objection to

'WT's DMNS, WT did not oppose the motion. (17 CT 4032:15-16;20 CT

4771:8-10.) On April 12,2011, the court granted Respondents relief from

their failure to timely object to WT's DNMS. (2 CT 469-475.)

On January 31, 2011, the Beneficiary defendant, representing

himself in pro per, answered Respondents' complaint asserting that the

payments made by Respondents were on other loans he had made to

Respondents and not on the Note secured by the Blackstone Properfy. (2

CT 399.) He also filed a cross-complaint against Respondents. (2 CT 4I2-

4Is.)

Respondents filed their First Amended Verified Complaint ("FAC")

on March 2l,20Il and WT filed its demurrer to the negligence, slander of

title and conspiracy causes of action alleged in the FAC, on April 22,2011

(2 CT 416-458; 3 CT 524-595.) The trial court effoneously ovemrled

WT's demurer to the slander of title and negligence causes of action. (3 CT

601-602.)

Respondents withdrew their Second Amended Verified Complaint,

and filed a Third Amended Complaint ("TAC") by stipulation on July 13,

2011. (3 CT 609-713; 4 CT 714-805.) Respondents' objection to the

DNMS compelled WT to f,rle a verified answer to the TAC on September 2,

20ll which again asserted its intention to remain neutral in the dispute

Page I 12
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between Respondents and the Beneficiary. (4 CT 818-831, at 827-828, 15th

Affirmative Defense.) The Beneficiary answered the TAC on September

13,2011, putting in issue many of the issues in Respondents' TAC. (4 CT

835-849.) The TAC alleged causes of action against WT for slander of title

and negligence ("monetary claims") and for quiet title, declaratory relief

and injunction only ("equitable claims"). (4 CT 723-764.)

Ultimately, Ms. Berg filed a motion for summary judgment as to the

TAC which was granted in füI. (12 CT 2800-2805.) In the furtherance of

its intention to not oppose the equitable (non-monetary) causes of action,

V/T d¡d not file a motion for summary judgment or for summary

adjudication on the equitable causes of action. (6 CT 1263-1285; 6 CT

1297, fn.l.) WT did file a motion for summary adjudication of the

remaining monetary claims asserted against it in the TAC (i.e., slander of

title and negligence) which was granted in full on July 27, 2012. (6 CT

1146-1405; 12 CT 2799-2805.) The trial court's ruling on WT's motion for

summary adjudication on the monetary causes of action show that

Respondents' objections to the DNMS were without merit.

The trial was bifurcated. The monetary claims were tried before a

jury as to the Beneficiary defendant only (since WT had been granted

summary adjudication as to all Respondents' monetary claims). At the

bifurcated trial on the nonmonetary claims, WT was compelled by a notice

Appellant's Opening Brief Court of Appeal Case No. F068393
Page 13



to appear to attend, but did not actively participate, object to, or oppose

Respondent's claims nor support the Benef,rciary's claims. (20 CT 4765:l-

8; 20 CT 4942:11-13.)

On January 30,2013, the trial court entered judgment after jury trial

in favor of Respondents and against the Beneficiary defendant

(Shmavonian) for slander of title, violation of Civil Code ç 2941 (failure to

reconvey), breach of contract and breach of implied covenant of good faith

and fair dealing, in the amount of $16,500. As to the nonmonetary,

equitab.le claims which were heard separately by the court without a jury,

judgment was entered against the Benef,rciary defendant (Shmavonian) and

WT, and in favor of Respondents for quiet title, declarutory relief and

injunction. WT was ordered to record a Notice of Rescission of the Notice

of Default and Notice of Trustee's Sale, and to record a full reconveyance.

(14 CT 3269-3273;4 CT 3269:24-28; 20 CT 4971:17-23.)

Post-judgment, both WT and Respondents filed motions for

attorneys' fees and motions to strike or tax costs. (14 CT 3353-3390 - l5

CT3559; l5 CT 3560-3675 - 16 CT 3676-3949 - 17 CT 4041;20 CT 4779-

4934.) On August 21, 2013 the trial court denied WT's motion for

attorney's fees and its motion to strike Respondents' costs and granted

'WT's motion to tax, in part. The trial court granted Respondents' motion

for attorney's fees and their motion to strike WT's motion for costs, and
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granted Respondents attorney's fees and costs against WT and the

Beneficiary jointly and severally, in the amount of $120,834.50. (20 CT

4941-4963.)

This appeal followed.

VI. LEGAL ARGUMENT

A. The Trial Court Erred in Failing to Understand The Limited
Role of the Trustee or Foreclosure Agent under a Deed of Trust
and the Public Policy Created by the Comprehensive Legislative
Framework Governing Nonjudicial Foreclosures.

(1) Role of Trustee under a Deed of Trust.

Because of the unique three-party nature of a deed of trust, the roles

and the parties are different than in a normal two-party contract, and the

treatment of the trustee in litigation between the trustor and the beneficiary

is also different than that applied to two-party contracts.

A deed of trust is a written instrument that conveys title to real

property from the trustor-debtor to a third party trustee to secure the

payment of a debt owed to the beneficiary-creditor under a promissory

note. The customary provisions of a deed of trust include a power of sale

clause, which empowers the beneficiary-creditor to foreclose on the real

property security if the trustor-debtor fails to pay back the debt owed under

the promissory note. (Jenkíns v. JP Morgan Chase Bank, N.A. (2013) 216

Cal.App.4th 4g7,508; see also, 4 Miller and Starr, Cal. Real Estate (3'd

Ed.), Deeds of Trusts and Mortgages, $ 10.3, p.20.)

Page I 15
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A deed of trust requires the trustee to perform only one of two

mutually exclusive duties: (1) should the trustor-debtor default on the debt,

upon instructions from the beneficiary, the trustee may initiate foreclosure

on the property for the benefit of the beneficiary-creditor; or (2) should the

trustor-debtor satisff the secured debt, upon ínstruction of the beneficiary,

the trustee must reconvey title to the real property back to the trustor-

debtor, extinguishing the security device. (Kachlon v. Markowítz (2008)

168 Cal. App. 4th 316,334-335; Jenkins v. JP Morgan Chase Bank, N.A.

(2013) 216 Cal.App.4th 497, 508; Vournas v. Fidelity Nat Tit. Ins. Co.

(1999) 73 Cal.App. th, 677; Civ. Code $ 2941(b).) The trustee may only

perform the above duties upon instructions from the benef,rciary pursuant to

the deed of trust as limited by the comprehensive statutory framework

governing nonjudicial foreclosures. (Civ. Code $$ 29245 and294I(b) and 4

CT 769-777,Bxh. B at 173 f B (4) & B (6).)

t The applicable law here should be that which existed prior 2011 when all
of the relevant facts occurred. Since January l, 20ll a number of
applicable Civil Code sections have been amended. Civil Code $ 2924 was
amended by Stats.2009-2010, 2nd Ex.Sess., c. 5 (4.8.7), $ 7, eff. ll4ay 2I,
2009 and by Stats.2009-2010,2nd Ex.Sess., c. 4 (S.8.7), $ 7, eff. ll/ay 2I,
2009. None of these amendments should impact this case.

Page I 16
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In this case, Respondents (trustor) signed the Deed of Trust creating

the rights of the trustor, beneficiary and trustee. Paragraphs 8.4 and 8.6 of

the Deed of Trust expressly state

"(4) That apon wrilten request of Beneficiary stating
that all sums secured hereby have been paid, and upon
surrender of this Deed and said note to Trustee for
cancella er disposition as Trustee in its
sole dis d upon payment of its fees,
Trustee t warranty, the property then
heldhereunder....."

tT B.5l

by Trustor in payment of any
or in performance of any
iary may declare all sums

úy due und pøyable by delivery to
Trustee of written declarøtion of default and demand for
sale and of written notice of deføult and of election to cause
to be sold søid properly, which notice Trustee shøll cøuse to
beftledfor record. . . ..."

(4 CT 769-777, Exh. B at 773 (emphasis added).) These are the terms

Respondents agreed to when they signed the Deed of Trust.

Respondents, as trustors, expressly authorized the trustee to follow the

instructions of the benef,rciary to commence a nonjudicial foreclosure or to

reconvey the deed of trust. (See also, see Civil Code ç 2924 and 2941(b).)

In fact, upon receiving the declaration of default and instructions from the

benef,rciary, the language of the deed of trust requires that the trustee must

("shall") record the notice of default. (See, Jenkíns v. JP Morgan Chase

Bank, N.A., (2013) 216 Cal.App.4th 497, 508.) In this case, it is undisputed

that pursuant to the Deed of Trust, the Beneficiary executed a declaration of

Page I 17
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default and that WT took its instructions from the Benehciary. (5 CT 1097-

1098 .1TlT 6-8 8. Exh. A, at 5 CT 1101-1103.)

Nothing in the Deed of Trust or in the law requires the trustee to

determine if the default declared by the beneficiary is correct or to resolve

disputes between the beneficiary and the trustor. Furthermore, once a NOD

is recorded, the trustee may rescínd the NOD when ít receìves from the

beneficíary "a notíce of rescission" which rescinds the declaration of

default and demand for sale and advises the trustee of the date of

reinstatement. (Civ. Code $ 2924c(a)(Ð)6

Similarly, a trustee has no power to reconvey a deed of trust (even if

the beneficiary is paid in full) unless the trustee first receives a "request for

reconveyance" from the beneficiary and the other conditions precedent in

Civil Code $ 2941(b) are met. (4 CT 769-777, Exh. B at773,1lB (4).)

Thus a trustee or foreclosure agent performing the functions of a

trustee is not authorized to rescind the NOD absent instructions from the

beneficiary or based on a court order. Just as the recording of the NOD is

subject to a qualified privilege, the trustee's failure to rescind without

instructions from the beneficiary is similarly privileged. (Kachlon v.

Markowitz (2008) 168 Cal. App. 4th 316,343; Civ. Code 5 2924d 8.47.)

u Th" applicable version of Civil Code $ 2924c is found in Stats.2001, c.

438 (S.B.958), $ 3, eff. Oct.2,2001.
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The trial court failed to understand that most of the functions of the

trustee pursuant to Civil Code ç 2920 et seq. may be performed by a

foreclosure agent of the beneficiary or trustee and they are subject to the

same rights and privileges enjoyed by trustees. (Civil Code $ 2924(d), see,

Civil Code $$ 292a(d) [conditional privilege]; 2924a [sale by agent];

292abþ)&.(c) þrocessing NODs and notices of salel; 2924f(b)(8)(b)

fproviding postponement information].)

Because the foreclosure agent or trustee is powerless to rescind a

NOD or reconvey when requested to do so by a trustor (Respondents), this

conduct is in compliance with the Deed of Trust and the law, and cannot

constitute a failure to remain neutral or "opposition" to the trustors'

positions on these matters.

(2) California's Comprehensive Legislative Framework
Governing Nonj udicial Foreclosures.

As noted by the California Supreme Court in I.E. AssocÌates v.

Safeco Title Ins. Co. (1985) 39 Ca1.3d. 281 (hereafter "IE Associates"):

"The rights and powers of trustees in nonjudicial
foreclosure proceedings have long been regarded as strictly
Iimited and deJìned by the contrøct of the parÍies and the
støtules. fCitations.] No case holding that a trustee of a deed
of trust has any additional common law duties with respect to
notice has been cited or found. . . .

"In short, there is no authority for the proposition that
a trustee under a deed of trust owes any duties with respect to
exercise of the power of sale beyond those specified in the
deed and the statutes. There øre, moFeover, persuøsive policy
Íeusons which militate agøinst a judiciøl expønsion of those

Appellant's Opening Brief Court of Appeal Case No. F068393
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duties. The nonjudicial foreclosure statutes--an alternative to
judicial foreclosure--reflect a carefully crafted balancing of
the interests of beneficiaries, Trustor, and trustees.

Beneficiaries, of course, want quick and inexpensive recovery
of amounts due under promissory notes in default. Trustors,
on the other hand, need protection against the forfeiture of
valuable property rights. Trustees, the middlemen, need to
have clearly deJined responsibilities to enable them to
discharge their dulies efficiently and to øvoid embroiling the
parties in time-consuming and cosÍly litigøtion.
[Citations.]"

(Id., at pp. 287-288, emphasis added; and Jenkíns v. JP Morgan Chase

Bank, N.A., (2013) 216 Cal.App.4th 497, 508-509; Debrunner v. Deutsche

Bank Nat. Trust Co. (2012) 204 Cal.App.4th 433,440-442; Moeller v. Líen

(1994) 25 Cal.App.4th 822,829).

The Supreme Court in its I.E. Associates decision, supra, articulated

two major public policies: (l) that trust'ees are not required to investigate

and send notices except as required by statute or by the deed of trust; and,

(2) that trustees, as middlemen, must have clearly def,rned responsibilities to

enable them to discharge their duties efficiently and to avoid embroiling the

parties in time-consuming and costly litigation. Notwithstanding that the

comprehensive legislative framework governing nonjudicial foreclosures

creates a public policy intended to strike a balance between the rights and

interests of the trustor, beneficiary, and the trustee, in the case at bar, the

trial court found that the trustee and foreclosure agent engaged in conduct

(while perfectly legal and consistent with the Deed of Trust and statutes),
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that it viewed as opposing Respondents in the litigation.

The trustee of a deed of trust is not a true trustee, and owes no

fiduciary obligations to the trustor or beneficiary; he merely acts as a

common agent for the trustor and the benehciary of the deed of trust.

fCitation.]" (Jenkins v. JP Morgan Chase Bank, N.A. (2013) 216

Cal.App.4th 497, 508; citing Vournas v. Fidelíty Nat. Tit. Ins. Co. (1999)

73 Cal.App. th, 668 at 677 ; and see, Stephens, Partain & Cunníngham v

Hollis (1987) 196 Cal.App.3d 948, 955-956; Hatch v. Collíns (1990) 225

Cal.App.3 d 1104, 1111-1114; Abdallah v. United Savings Bank (1996) 43

Cal.App.4th I l0l, I109.)

In Jenkins v. JP Morgan Chase Bank, N.A. (2013) 216 Cal.App.4th

497 , the court of appeal delineated the specific duties of a trustee:

"Pursuant to this statutory scheme, the beneficiary-
creditor under a deed of trust may declare a default and
proceed with a foreclosure sale if the trustor-debtor defaults
on the secured loan. ($ 2924.) To initiate the nonjudicial
foreclosure process, the "trustee, mortgøgee, ot beneliciøry,
or øny øgentsr" must record a notice of
default (ç 2924, subd. (aXt).) Except for
one lim otice of default must be recorded
for at least three months before the next step in the
foreclosure process may proceed, presumably to make sure
the debtor has notice of the impending sale and has time to
pursue opportunities to cure the default. ($ 2924, subd.

has elapsed, a notice of
ded and mailed 20 drys
subd. (aX3), 2924f.)"'

7 Many of the Civil Code sections cited were amended effective after the
trial in this case. Since this foreclosure was commenced, there have been
changes in Civil Code AB 278 and SB 900 (identical bills) passed in 2012

)
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(Id., at 508-509; Moeller v. Líen (1994) 25 Cal.App.4th 822,830.)

Respondents and the trial court appear to believe that when informed

of a dispute, the trustee or foreclosure agent must act as judge and jury to

resolve a dispute between the trustor (Respondents) and the Beneficiary

(Shmavonian) over the existence of a default or the validity of the

obligation. Because of the exhaustive nature of California's legislative

framework governing nonjudicial foreclosures, California appellate courts

have refused to read any additional rbquirements into the nonjudicial

foreclosure statute. (Debrunner v. Deutsche Bank NaL Trust Co. (2012) 204

Cal.App.4th 433, 441 citing Lane v. Vítek Real Estate Indus. Group

(8.D.Ca1.2010) 713 F.Supp.2d 1092, 1098; accord, Gomes v. CountrTwide

Home Loans, Inc. (2011) 192 Cal.App.4th 1149,1154-1157.)

Since the Supreme Court's 1985 decision in I. E. Associates, the

Legislature has enacted numerous provisions furthering the public policy

articulated in I.E. Assocíates, designed to protect the trustee, asa

commonly referred to as the Homeowner's Bill of Rights ("HOBR") aka
California Foreclosure Reduction Act which provide increased duties of
beneficiaries, and loan servicers and, in some instances, trustees. The
HOBR provisions are irrelevant to this appeal as they became effective on
Ianuary l, 2013 after this foreclosure was commenced and because the
HOBR provisions apply only to foreclosures on first deeds of trust secured
property which is the borrower's "owner-occupied", "principal residence"
(Civil Code S 2924.15(a).) This case involves a gas station property.
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middleman, from constantly becoming embroiled in litigation and to

maintain balance in the nonjudicial foreclosure system.

In 1995, the Legislature added Civil Code ç 29241which provided

that where the trustee under a deed of trust is sued under the deed of trust,

"in the event that the trustee maintains a reasonable belief that it has been

named ín the action or proceedíng solely ín its capacity as trustee, and not

arising out of any wrongful acts or omissions on its part in the performance

of its duties as trustee," the trustee may serve and file a declaration of

nonmonetary status. If no objection to this declaration is served on the

trustee within the statutory timeframe, the trustee is not requíred to

participate in the litigatíon. Although the trustee will be bound by the

court's decision relating to the secured property, it cannot be held liable for

monetary damages, fees or costs. (Civil Code ç 29241.) Nothing in Civil

Code ç 29241 distinguishes between actions or proceedings based upon

them being on the contract as opposed to being tort actions or proceedings.

Clearly, this furthers the existing public policy elaborated in the I.E.

As s o c íates decision . (1. E. As s o cíat e s, supra, 39 Cal.3 d. 281, 287 -288.)

In 1996, the Legislature added the provisions to Civil Code $

2924(d) that provide that: "The mailing, publication, and delivery of notices

required herein, and the perþrmance of the procedures set forth ín this

artícle, shall constitute privileged communications within Section 47."

)
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(Emphasis added; Stats. 1996 ch.483 $1; see discussion above and current

rewording of that provision; See, Kachlon v. Markowitz (2008) 168 Cal

App. 4th 316,336-337.) The "article" referenced in Civil Code $ 292a@)

includes Civil Code $$ 2920 through 2944.7, which includes Civil Code $

29241. This conditional privilege extends to trustees, foreclosure agents, or

anyone performing the procedures set forth in the "afücle" covering

nonjudicial foreclosures. Again, Civil Code ç 2924(d) shows a Legislative

intent to prevent the trustee from becoming embroiled in disputes between

the trustor and the beneficiary

In 1999, the Legislature amended Civil Code $ 2924 again, to

provide that

mortgage."

In 2000, the Legislature amended Civil Code 52924 to make it clear

that trustees are exempt from the California Fair Debt Collection Practices

Act in performing services under Civil Code $$ 2920 et seq. (Stats. 2000,

ch.636 $ 6.)

These Legislative changes since the 1985 Supreme Court decision in

I.E. Associates make it clear that the Legislature has attempted to maintain

the efhcient nonjudicial foreclosure system while protecting the trustee

Page I 24
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from unnecessary liability and from becoming embroiled in disputes

between the trustor, beneficiary, junior lienholders and third party

purchasers. The result reached by the trial court below is wholly

inconsistent with the public policy enunciated I. E. Assocíates, as

subsequently expanded by statute and case law

(3) Case Law has Expanded the Public Policy Set forth in I.E.
Associates and Has Refused to Impose Common Law
Duties on Trustees or Foreclosure Agents.

Since the I.E. Assocíates decision, many courts have articulated the

public policy originally set out by the Supreme Court.

If a trustee or foreclosure agent were charged with verifying the

default or with resolving disputes between a trustor and beneficiary over

the underlying obligation or over the nature and extent of the breach, every

trustor in foreclosure would dispute the obligation or breach, and no

nonjudicial foreclosure sale would ever be completed until litigated. This

is contrary to the law and public policy articulated above and would have a

significant impact on the trial courts' resources and those of trustees.s

Imposing a new duty on the trustee to resolve disputes between

trustors and beneficiaries or to cease foreclosing because the trustor

t While trustees who have done nothing wrong are protected by the
comprehensive legislative framework governing nonjudicial foreclosures,
their maximum fees and costs are limited by statute. (Civ. Code $$
2924c(c) &{d) and 2924d.)

)
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disputes the default or obligation, imposes judicial common law duties on

the trustee or foreclosure agent that do not exist under the comprehensive

legislative framework. Based upon the result in this case, in every dispute

over the obligation being foreclosed upon, a trustee or foreclosure agent

would have to resolve the dispute (a judicial function), rescind the

foreclosure (which it has no legal authority to do) or risk being held liable

by either the trustor or benef,tciary for large attorney's fees awards even

though the trustee did nothing wrong, and in fact, complied with the law

and the deed of trust.

The only option the trustee or foreclosure agent has in a dispute over

the default or over the obligation (as opposed to one where the trustee

actually violated provisions of Civil Code $$ 2920 et seq.) is to declare its

neutrality by filing a DNMS (Civil Code ç 29241). It as here, a party

objects to the DNMS, the trustee is forced to respond to the complaint. In

responding to the complaint all the trustee can do is to respond to the

complaint. The trustee can either choose to actively oppose the trustor's

nonmonetary causes of action (Kachlon v. Markowítz (2008) 168 Cal. App.

4th316, 350) or, if it wants to retain its neutrality as a middleman, aIl it can

do is not oppose (or not support) the trustors' nonmonetary causes of

action. Here, whether to object to the DMNS or to f,rle monetary causes of

action was solely in Respondents' hands. This is not a case where the
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trustee did (or was found to have) done anything wrong. The net result of

the trial court's order is to impose duties on the trustee that do not exist; to

destroy the trustee's role as a middleman; to disturb the careful balance

between the parties created by the comprehensive legislative framework

and to lead to excessive and unnecessary litigation involving trustee's under

deeds of trust.

The courts of appeal have consistently followed and expanded the

Supreme Court's 1985 holding in I.E. Associates and have refused to

impose new or additional duties on the trustee that would expose it to

additional risks or upset the established balance created by statute. In Perez

v. 222 Sutter St. Partners (1990) 222 Cal. App. 3d 938, the court of appeal

refused to impose a requirement that the trustee give notice to easement

holders of record who had not recorded a request for a NOD. (Id. at 944-

949.) The court of appeal in Perez observed that the same conclusion

would apply to the holders of judgment liens, mechanic's liens or of other

interests not specifically entitled to notice under Civil Code ç 2924b. (Id.)

In Diediker v. Peelle Financíal Corp. (1998), 60 Cal. App. 4th 288,

295 the court of appeal refused to impose upon trustees a common law duty

of due care to purchasers at a trustee's sale to give the IRS a notice of sale

where the IRS had recorded tax liens against the secured property. After

Diedì.ker, the Legislature amended the statute to require that the trustee give

Page
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notice that an IRS lien had been recorded. (Stats. 2001 c.438 (S.8. 958), $2

eff. Oct. 2, 2001.) Clearly, when it has seen fit, the Legislature has

expanded the duties of the trustee. No such amendment has been made

requiring trustees to resolve disputes over the obligation between the

benef,rciary and trustor or to rescind a NOD or cease a foreclosure when it

becomes awate of such a dispute. (Kachlon v. Markowitz (2008) 168 Cal

App.4th 316,343.)

In Moeller v. Lien (1994) 25 Cal. App. 4th 822 the court of appeal

rejected an attempt to apply general provisions against forfeitures which

were not part of the comprehensive statutory framework. (Id., at 831.)

In Resídential Capítal, LLC v. Cal-Western Reconveyance (2003)

108 Cal.App.4th 807, the court of appeal held that the trustee could not be

liable for negligence to a third party purchaser for failing to verif,i with the

benef,rciary whether the default had been cured before conducting the

trustee's sale. (Id at.825-827.)

In Banc of America Leasíng & Capítal, LLC, v. 3 Arch Trustee

Services, Inc. (2009) 180 Cal.App.4th 1090 the court of appeal refused to

expand a trustee's duties with regard to surplus funds to include the duty to

search for, prioritize and distribute surplus proceeds to other persons named

in2924k

In further limiting the obligations of the trustee or foreclosure agent
)
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to those duties prescribed in Civil Code S 2920 et seq. and to keep it from

unnecessarily becoming embroiled in litigation between the trustor and

beneficiary, the appellate courts have also held that

1. The trustee or foreclosure agent need not possess the note to

initiate a nonjudicial foreclosure. (Debrunner v. Deutsche Bank Nat. Trust.

Co. (2012) 204 Cal.App.4th 433, 439-440; Jenkìns v. JP Morgan Chase

Bank, N.A. (2013) 216 Cal.App.4th 497, 5 12.)

2. The trustor may not pursue preemptive judicial actions to

challenge the right, power, and authority of a foreclosing "beneficiary" or

benef,rciary's "agent" to initiate and pursue foreclosure. (Debrunner v

Deutsche Bank Natîonal Trust Co. (2012) 204 Cal.App.4th 433, 440442;

Fontenot v. Wells Fargo Bank, N.A. (2011) 198 Cal.App.4th256,267- 272;

Gomes v. Countrywíde Home Loans, Inc. (2011) 192 CaI.App.4th 1149.

l 1s4-l rs7 .)

3. The recording of an assignment of deed of trust is not a

precondition of transferring a note in Califomia. (Civil Code 5 2934;

Haynes v. EMC Mortg. Corp. (2012)205 Cal.App.4th329,332-337; Calvo

v. HSBC Bank USA, N.A. (2011) 199 Cal.App.4th 118, 122-125; Herrera v

Federal Nat. Mortg. Assn. (2012) 205 CaLApp.4th 1495,1508-1510.)

With few exceptions not relevant here, the Legislature has enacted a

comprehensive legislative framework designed to create a cost-effective

)

,)
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method for lenders to resort to their security; to balance the rights of the

trustor; limiting the duties of the trustee or foreclosure agent and protecting

the trustee from unnecessarily being involved in litigation between the

trustor (borrower) and the beneficiary (lender). (1. E. Associates v. Safeco

Title Insurance Co., supra.) Each of the following arguments is impacted

by the trial court's misunderstanding of the comprehensive legislatrve

framework and the role of the trustee or foreclosure agent; leading it to

applying the incorect law (de novo review) and to its abuse of discretion in

determining that WT's conduct constituted opposing Respondents'

equitable causes of action.

The Attorney's Fees Provisions in the Note and Deed of Trust
Were Broad Enough to Cover Tort Claims under Code of Civil
Procedure $ 1021.

The trial court's analysis for its attomey's fees order started and

ended with the contract causes of action under Civil Code $ l7l7 andit

failed to consider attorney's fees under Code of Civil Procedures $$ 1021,

1032,1033.5(a)(10) & l03a(a)(a) as those sections apply to the tort causes

of action upon which V/T prevailed. (See, I RT pp. l2:l-25;20 CT I3:l-

13.) The trial court's analysis of the tort causes of action consisted of it

observing that they were not to be considered as to who was the prevailing

party under Civil Code S 17I7 . (20 CT 4946:21-24).

The court's ruling on both parties' attorney's fees motions

)
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recognized the application of Code of Civil Procedure $ 1021 which states:

(20 CT 4943:11-13.) Code of Civil Procedure section l02l provides the

basic right to an award of attorney fees. (Brusso v. Running Springs

Country Club, Inc. (1991) 228 Cal.App.3 d 92.) It allows the allocation of

attorney's fees to be determined by agreement of the parties. There is

nothing in $ l02l that limits its application solely to contract actions. Code

of Civil Procedure $ 1021 provides that parties may agree that a particular

party or the prevailing party will be awarded attorney's fees incurred in any

litigation between themselves, whether such litigation sounds in tort or in

contract. (Slryway Avíatíon, Inc. v. Troyer (1983) I47 CaI.App.3d 604, 610-

6ll; Malíbou Lake Mountain Club, Ltd. v. Smíth (1971) l8 Cal.App.3d 31,

35-36.) Under Code of Civil Procedure $ 1021, unlike Civil Code $ 1717,

the contract attorney's fees provision does not have to be reciprocal. (See,

Moallem v. Coldwell Banker Commercíal Group, Inc. (1994) 25

Cal.App.4th 1827, 1s32.)

In this case, the Deed of Trust provides:

"4. To protect the security of this Deed of Trust,
Trustor agrees:

t(1) & (2) omittedl

(3) To appear in and defend any øction or proceeding
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purporting to affect the security hereof or the rights or
powers of Benejiciary or Trustee; and to pay all costs and
expenses, . . . and attorney's fees in a reasonable sum, in øny
action or proceeding in which BeneJiciøry or Trustee møy
appeur, . . ."

(4 CT 723-765 (TAC) and Exh. B at 4 CT 773 fl 3 attached thereto;

emphasis added.) The express language of the attorney's fees clause refers

to "any action" - not just actions to enforce the contract. In addition, such

actions include those which "affect the rights or powers of the Beneficiary

or Trustee." (Id.)

As the court of appeal observed in Xuereb v. Marcus & Millchap

Inc, 3 Cal.App.4'h ILOSZ¡ 1338, where the attorney's fees provision is broad

enough as here to cover tort actions, Civil Code ç 1717 does not control the

attorney's fees provision under Code of Civil Procedure $ 1021. (Id., at

134I-1345; Santísas v. Goodin (1993) l7 Cal.App. 4'h 5gg, 615-622;

Drybread v. Chípain Chiropractic Corp. (2007)'l5l Cal.App.4th 1063,

1071.) Civil Code $ 1717 has limited application which necessarily

presumes the contractual right to attorney's fees under Code of Civil

Procedure $ 1021. (Id.) As such, the court must determine whether aparty

may recover attorney's fees under the wording of a particular attorney's

fees clause. (Id., at 1342.)

Xuereb, supra, involved an attorney's fees provision in a real estate

purchase agreement which provided for attorney's fees "[i]f this Agreement

)
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gìves rise to a lawsuit. . . between the parties hereto, including Agent, the

prevailing party shall be entitled to recover actual costs and reasonable

attorney's fees . . ." (Id. at 134l-1343; emphasis added.) Unlike this case,

in Xuereb, the contract actions were dropped and the case went to judgment

in favor of the agent-defendant on the tort causes of action . In Xuereb, the

torts involved the agents' failure to make a reasonably diligent inspection

of the property subject to the contract. The court of appeal held that the

various tort causes of action against the agents arose from the contract (i.e.,

not independent from it) and reversed; awarding attorney's fees on the torts

to the Agent defendants on the tort causes of action.

In our case, the tort actions all involved alleged wrongdoing of WT

as trustee or foreclosure agent under the Deed of Trust (i.e., negligence and

slander of title). Here, the attorney's fees clause is broader than the one in

Xuereb. The Deed of Trust here requires the trustor "To appear in and

defend øny action or proceeding purporting to affect the security hereof or

the rights or powers of Benef,rciary or Trustee; and to pay all costs and

expenses, . . . and attorney's fees in a reasonable sum, in any action or

proceeding in which BeneJiciary or Truslee may øppeãr, . .." (4 CT 723-

765 (TAC) and Exh. B at 4 CT 7ß n3.)

The holding in Xeureb has been applied to a vast number of

attorney's fees provisions (e.g., Lerner v. Ward (1993) 13 Cal.App.4th 155,
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158 ["in any action . . . arising out of this agreement"; Cruz v. Ayroloo

(2007) 155 Cal.App.4th 1270, 1277 ["if civil action is instituted in

connection with this Agreement"l; Maryland v. BTI Group, Inc. (2013) 216

Cal.App. tn 984, 933 l"any dispute"l.)

Unlike Xeureb, where the contract actions did not go to judgment, in

this case, both the contract and tort actions went to judgment. The

prevailing party on the noncontract tort actions may recover attorney's fees

even if ít díd not "prevail" on the contract actions under Civil Code $ 1717.

(See, Adamv. DeCharon(1995) 31 Cal.App.4th 708,712.)

Once the court determines whether a contractual attorney's fees

provision is broad enough to cover tort actions, the prevailing party may

recover attorney's fees as a matter of costs. (Santisas v. Goodín (1998) 17

Cal.App.4th 599, 605-606; Code of Civ. Proc. $$ 1032, 1033.5(aXl0);

1034.) Absent a definition of "prevailing pafi" in the contract containing

the broad attorneys' fees clause, "a court may base its attorney fees decision

on a prügmøtic deJinition of the extent to which eøch pørty høs realized its

litigøtion objectives, whether by judgment, settlement, or otherwise." (Id. at

622 las to tort actionsl and citing Hsu v. Abbara ( 1995) 9 Cal.4th 863, 877 ;

Emphasis added.) In Hsu v. Abbara, supra, the Supreme Court held that

"in determining litígatíon success, courts should respect substance rather

than form, and to this extent should be guided by 'equitable
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considerations."' (Italics original.) For example, a party who is denied

direct relief on a claim may nonetheless be found to be a prevailing party if

it is clear that the party has otherwise achieved its main litigation

objective." (Hsuv. Abbara, supra, 9 Cal.4rh 863,877 .)

WT had three litigation objectives from the inception of the

litigation: (1) to remain neutral by serving a DNMS; (2) to oppose the tort

actions; and, (3) to remain neutral and intentionally not oppose the

equitable claims arising from the dispute over the obligation between

Respondents (trustors) and the Beneficiary. Not only did WT obtain a

simple, unqualif,red win on the tort causes of action, but it also obtained its

litigation objective on the equitable causes of action by not opposing them

or taking sides between the Respondents (trustor) and the Beneficiary. On

the other hand, Respondents had two litigation objectives: (l) to prevail

against WT on the tort (monetary) causes of action; and, (2) to obtain

equitable relief. In reaching their litigation objectives as to WT (as

opposed to the Beneficiary), Respondents lost the tort claims outright and

only got what they could have achieved by not objecting to WT's DNMS.

In determining litigation success, courts should respect substance rather

than form, and to this extent should be guided by "equitable

considerations." (Hsu v. Abbara (1995) 9 Cal.4th 863, 877.) Here

Respondents' litigation strategy did not further their objectives and got
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them nothing they did not already have once WT filed its DNMS.

Prevailing party status for the pu{poses of Civil Code $ 1717 and

under Code of Civil Procedure $ 1032 are not necessarily the same.

(Santísas v. Goodin (1998) 17 CaLApp.4'h 599,606.) Here, for the pu{pose

of finding the prevailing party under Code of Civil Procedure $ 1032 and

for awarding attorney's fees, the trial court applied the wrong legal

standard. That is, the trial court solely applied the rules under Civil Code $

l7l7 as to matters on the contract (finding the tort causes of action not

applicable to its determination of entitlement to attorney's fees or as to who

was the prevailing party). (20 CT 4950:3-4;20 CT 4946:21-24; 1 RT 8:22-

24; I RT 9:20-26; I RT 10:3-15; 1 RT 12:6-15.) As such, the trial court

failed to consider that WT was entitled to attorney's fees for the tort causes

of action (discussed supra) as costs under Code of Civil Procedure $ 1032;

it refused to consider WT's unqualified victory on the tort actions in

determining who was the "prevailing party"; and it abused its discretion in

finding that WT "opposed" the equitable causes of action. As discussed

above, application of the law in this case is a matter for de novo review.

C. In Determining Who Was the Prevailing Party the Trial Court
Failed to Consider the Defendants Separately Under Both Civil
Code $ 1717 and Under Code of Civil Procedure $$ 1021, 1032,
1033.s(a)(10) and 1034(a)(a).

In an action on a contract, where the contract specifically contains
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an attorney's fees provision, regardless of whether the attorney's fees

provision is bilateral, attorney's fees shall be awarded to the "prevailing

par,ty". (Civ. Code $1717(a); Reynolds Metals Co. v. Alperson, (1979) 25

Cal.3d 124, 128-129, emphasis added.) Civil Code $ 1717(a) states in

relevant part:

(a) In any action on a contract, where the contract
specifiòaíly prorrides that attorney's fees- and costs, which are
iñcurred tó ènforce that contract, shall be awarded either to
one of the parties or to
who is determined to be
whether he or she is the pa
shall be entitled to reason
other costs. ffl]

Reasonable attomey's fees shall be fixed by the court,
and shall be an element of the costs of suit. [tl]

as provided in paragraph (2), the
party contract shall be the party who
recov in the action on the conttact. The
court that there is no party prevailing on
the contractfor purposes of this section.

(See, Kachlonv. Markowítz (2008) 168 Cal. App. 4th316,346-347.)

In addition to failing to apply the overriding provisions of Code of

Civil Procedure $ 1021 in interpreting the specific attorney's fees

provisions of the Deed of Trust with respect to the monetary (tort) causes of

action upon which WT prevailed, the trial court failed to recognize that,

unlike a normal bilateral contract under Civil Code $ 1717, the Deed of

Trust is a triparte relationship involving the trustor (borrower), the trustee

(a neutral party), and a benef,rciary (creditor). (Huckell v. Matranga (1979)

99 Cal.App.3'd 4Jl,48l; Lupertino v. Carbahal (1973) 35 Cal.App.3'd 742,
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747-748.) Trustee's or foreclosure agent's conduct is governed exclusively

by the comprehensive legislative framework and the public policy arising

from that framework. (Discussed supra.)

In Huckell v. Matranga (lg7g) 99 Cal.App.3'd 471, the trustor paid

off the loan and requested that the benef,rciary reconvey the deed of trust.

(Id., at 475-476.) Before it would execute a reconveyance deed, the trustee

demanded that the beneficiary give it a request for reconveyance, the

original note, a copy of the trust deed, and a reconveyance fee. Since the

note had been lost, the trustee offered to accept a "Lost Instrument

Indemnity Bond" in lieu of the original note. (Id. at 479-481.) 'While the

beneficiary instructed the trustee to reconvey and met the other

requirements of Civil Code $ 2941(b), the beneficiary and her attorney

offered to personally indemniff the trustee in lieu of the corporate (lost

note) indemnity bond requested by the trustee. (Id. at 476.) The trustee

refused to reconvey the deed of trust and the trustor sued both the

beneficiary and the trustee for quiet title; sued the beneficiary for damages

for failure to reconvey; and the beneficiary sued the trustee for indemnity.

(Id.) The Huckells (trustors) prevailed on the quiet title cause of action

against both the beneficiary and the trustee and against the beneficiary on

the damages cause of action for failure to reconvey. The court awarded the

beneficiary indemnity (damages) against the trustee on her indemnity cross-

Appellant's Opening Brief Court of Appeal Case No. F068393
Page I 38



)

)

complaint. (Id.) Thereafter, the trial court found as to the quiet title action,

the trustors were the prevailing party on the contract under Civil Code $

I717 and it awarded the trustors attorney's fees against both the beneficiary

and the trustee. (Id. at 476)e The court of appeal in Huckell held that there

was no question that the trustor (Huckell) was the prevailing party on the

quiet title (equitable) action, but it held that the trustor was only entitled to

attorney's fees as to the beneficiary and not as to the lrustee. (Id. at 482.)

As to the trustee only, the court of appeal reversed both the trial

court's award of attorney's fees against the trustee as well as the judgment

for indemnity in favor of the beneficiary. In reversing the trial court's

judgment, the court of appeal recognized the public policy discussed above

as it existed at that timelO, focusing on the triparte relationship between the

trustor, beneficiary and trustee; and on the fact that the trustee had not done

e It should be noted that unlike our case, where the Respondents prevailed
on equitable claims and the trustee (WT) prevailed on the monetary (tort)
claims, in Huckell the court of appeal did not have to address how to handle
the damages claims as the trustee had not prevailed on any claim in the trial
court resulting in the court of appeal's reversing the judgment as to the
trustee. As such, the Huckell court of appeal did not consider the
application of Code of Civil Procedure $ 1021 to damages (tort) claims
under the contractual attorney's fees provisions and solely focused on the
application of Civil Code $ 1717 to the quiet title cause of action.

to As discussed above, since the Huckel/ decision, the comprehensive
legislative framework and the public policy relating to those laws have

been massively expanded both by statute and by case law.
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anything wrong. The court of appeal emphasized the fact that the trustee,

while defending the action by answering and participating in the action, did

not oppose the trustor's quiet title action other than to put in issue those

matters of which it had no knowledge or which were contrary to the

apparent interests of record, all of which was occasioned by the

benef,rciaries' inability to deliver the note in the f,rrst place. Underlying the

court of appeal's holdings in Huckell was the recognition of the unique

triparte relationship involved in a deed of trust:

"'While [the trustors] are clearly the prevailing parties,
there were two parties defend nt and we must determine who
t h ey prev aile d ag ainst.

As we have determined, the ftrustee] did nothing
demnity bond by a corporate
t for damages was improper.
o indicate it resisted Huckells'

,oT,iiånt',i:i.tti,T,,ffio,i',fj
"i, liri*"riî& åï':l'.'tf".?i:":1,.,*iå
note as required under the terms of the

agreement. They alone occasioned Huckells' action."

(Huckell v. Matranga (1979) 99 Cal.App.3rd 471,482.)

This is precisely what happened in this case. Here, the trial court

ignored in its order the triparte nature of the relationship between the

trustor, beneficiary; the comprehensive legislative framework (and public

policy) governing nonjudicial foreclosures; the fact that the trustee was

compelled to answer, putting certain (but not all) allegations at issue; and,

the that the trustee did nothing wrong according to the court's own ruling.
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(12 CT 2800-2810.) The trial court failed to apply the proper legal standard

in determining that WT opposed the equitable actions by filing a verified

answer, as discussed above in Huckell. (20 CT 4949:19-22.) In addition, to

the extent the trial court's order was based upon a determination of whether

the trustee "opposed" Respondents' action, the trial court abused its

discretion.

WT recorded the NOD upon instructions of the beneficiary before it

was made aware that Respondents disputed that the obligation. (I2 CT

2801,3'd full paragraph.) Under the comprehensive legislative framework

governing nonjudicial foreclosures, 'WT could not rescind the NOD or

reconvey the deed of trust without a written instruction of the benehciary.

(Kachlon v. Markowitz (2008) 168 Cal. App. 4th 376,343; Civil Code $$

2924c(a)(2) and 2941(b).) There is no provision in Civil Code $$ 2920 et

seq. requiring a trustee or foreclosure agent to resolve disputes between the

trustor and beneficiary.

The only part of the rule articulated in Huckell employed by the trial

court here was to analyze whether WT opposed the equitable relief. (20 CT

4949:19-22.) However, in Huckell, the court of appeal recognized that the

trustee did not "resist" Respondents' equitable action by merely putting "in

issue those matters of which fthe trustee] had no knowledge or which were

contrary to the apparent interests of record." (Huckell v. Matranga (1979)
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99 Cal.App.3rd 47 l, 482.)

Since Huckell, Civil Code $ 29241was passed permitting the trustee

to declare its neutrality where it believes it has done nothing wrong. WT

filed its DNMS which would have bound WT to whatever ruling the court

made on the non-monetary, equitable causes of action. (1 CT 130-132.) It

was Respondents who chose to object to the DNMS and to f,rle monetary

causes of action against the trustee (upon which the trustee prevailed). Had

Respondents not taken these actions, they could have obtained all of their

equitable relief without involving \MT after it served its DNMS. In Huckell

the trustee did not prevail on any causes of action. The court of appeal's

decision in Huckell is more significant in that it preceded the enactment of

Civil Code $ 29241, so the trustor did not have the option of declining to

object to a DNMS. The trustee in Huckell answered and participated in the

action but it did not oppose the trustor's equitable action for quiet title

As in Huckell, Respondents compelled the trustee to respond and to

participate in the litigation. WT's answer, as in Huckell, merely put rn

issue allegations about which the trustee had no personal knowledge. (4 CT

S18-831.) This does not constitute "opposing" or "resisting" Respondents'

equitable actions. Other than responding to the complaints, WT did not

oppose Respondents' equitable causes of action or applications for an

injunction. (1 CT 89-91; 20 CT 4765:l-8.) WT did not oppose
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Respondents' motion for relief under Code of Civil Procedure $ 473(b). (17

CT 4032:15-16;20 CT 4771:8-10.) WT's summary adjudication motion

was limited to the monetary causes of action. (6 CT 1263-1285; 6 CT 1297,

fn. 1.) After WT was granted summary adjudication on the monetary

causes of action, WT did not appear at the trial on the monetary causes of

action. (20 CT 4942:ll-14;20 CT 4765:1-8.) As to the equitable causes of

action, WT reluctantly appeared (due to a notice to appear) but it did not

oppose Respondents' request for equitable relief. (20 CT 4946:12-13.)

While admitting in its order for attorney's fees that "WT did not

oppose fRespondents'] equitable claims", the trial court stated: "After filing

its Declaration of Non-Monetary Status, WT filed a verified answer to

fRespondents'] third amended complaint in which it disputed

[Respondents'] claims for quiet title and denied that plaintiffs were the one

hundred percent owners of the property and denied that Shmavonian's

attempted enforcement of the deed of trust was wrongful." (20 CT 4949:15-

22.) This is nothing more than putting in issue those matters about which

WT had little to no knowledge or which were contrury to the apparent

interests of record. (Huckell v. Matranga (1979) 99 Cal.App.3rd 47I,482.)

The trial court further supported its attorney's fees award based upon

the fact that WT denied (put in issue, in its answer to the TAC)

Respondents' allegations for declaratory relief and for a permanent

)

)

)
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injunction. (20 CT 4949:22-24.) The trial court focused upon the fact that

WT prayed that Respondents "take nothing by reason of their complaint.

(20 CT 49 49 -49 s0 :24-1.)

How was WT to know, even from the record, that Respondents were

100% legal and equitable owners? At the time of answering, how would

'WT know whether Respondents or Shmavonian was telling the truth about

the note being paid off (i.e., leading to a wrongful foreclosure)? (CT 4 CT

738fl37; and see 4 CT 822n37.) Many of Respondents'other claims

alleged in the TAC were about things that WT would have no knowledge

of. The legal conclusion of "wrongful foreclosure"; the need for

"declaratory relief' or the entitlement to a permanent injunction; would all

change based upon the determination of the finder of fact much later in the

litigation process. Specific facts known to \MT were admitted. (See for

example, 4 CT 729-731 (TAC) T116 & 17 with 4 CT 820 (Answer) flfl 16 &

n e. ß.) Many of the legal conclusions and facts regarding WT's alleged

wrongful conduct were denied in WT's answer, but ultimately the trial

court found that WT did nothing wrong. (4 CT 742 (TAC) T 50; 4 CT

(TAC) 1163-66; 4 CT 823-824 (Answer) '111T 50 &. 63-66; t2 CT 2800-

2810.) Even though Respondents eventually objected to WT's DNMS, WT

reasserted its willingness to remain neutral in its answer. (4 CT 818-831, at

827-828,15th Affirmative Defense.) In fact, WT's litigation objective from
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the very beginning was to remain neutral as to the equitable (contract

action) and to only oppose the monetary causes of action it was compelled

to defend. (1 RT Il-12:21-5; 1 RT 10:3-7; I RT 26-27; 2l-12.)

The trial court found that WT participating in discovery "with regard

to the factual issue of whether plaintiffs paid off the $80,000 note, the core

issue in the case" constituted opposition or resistance. (20 CT 4950:l-2.)

At the point discovery was done, V/T was being sued for negligence and

slander of title, causes of action upon which it prevailed. Whether the note

was paid off would be highly relevant to these tort causes of action and

does not change the fact that V/T did not oppose or resist Respondents'

equitable causes of action. (1 RT 15:6-15; 1 RT lI-12:21-5; I RT 10:3-7; I

RT 26-27:21-12.)

The trial court's reliance on the fact that WT prayed that

Respondents "take nothing by reason of their complaint", is also misplaced

and is not opposition. (20 CT 4949-4950:24-2.) The prayer or demand is

thatpart of the complaint that requests the relief sought. (Code of Civ. Proc

$ 425.10(aX2).) The prayer is not apart of the cause of action and, under

the authorities, is not even essential in a contested case. (4 Witkin, Cal.

Proc. 5th (2008) Plead, $ 495, p. 631.) Even if the prayer was part of the

complaint and a denial of a factual allegation, how would WT know at the

time of answering what any party should receive?
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Under the trial court's interpretation of what constitutes opposition

or resistance to equitable causes of action, where its DNMS is objected to,

all WT could do is to allow its default to be taken and hope for the best.

Such a response would make the trustee in every case vulnerable to

monetary damages and attorney's fees. 'WT's only option was to answer

because of Respondents' election to object to the DNMS and to include tort

causes of action which lacked merit. (1 RT 26-27:21-12; 1 RT 6:12-16; I

RT 6-7:23-9.)

Here, as in Huckell, the trial court failed to separately consider the

differences between the benef,rciary and trustee in determining against

whom the Respondents were the prevailing party.Under the trial court's

ruling, where the trustee has done nothing wrong, but merely puts the

allegations at issue, and does not resist or oppose the equitable relief to the

extent the other parties permit it to, the trustee risks being liable for

attorney's fees to either the trustor or beneficiary, depending on which one

prevails at trial. The trial court failed to consider the unique role of the

trustee (triparte relationship) under the public policy and statutes discussed

above and to apply the law articulated in Huckell requiring it to distinguish

between defendants in this type of case in awarding attorneys' fees. In

addition, the trial court abused its discretion in determining that WT

opposed Respondents' equitable causes óf action.
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The trial court cites Kachlon v. Markowitz (2008) 168 Cal. App. 4th

316 as support for its order. However, the facts inthe Kachlon case were

drastically different than the facts in this case and in Huckell. As the trial

court here observed, in Kachlon "the trial court found that the trustee

'consistently allied itself with the beneficiaries during the course of the

litigation by, among other things, joining the benef,rciaries in opposing

summary judgment, filing a joint trial brief with the beneficiaries, and by

declaring it would contest the nonmonetary claims." (20 CT 4948-4949:20-

6; Kachlon v. Markowitz (2008) 168 Cal. App. 4th 316,349-350.)

In this case, 'WT did none of those things. In Kachlon, the trustee

and beneficiary were represented by the same counsel and the trustee joined

in almost all of the beneficiaries' oppositions to the trustors' equitable

claims. (Id. at 349-351.) Unlike Kachlon, and like the Huckell case, here

the trustee merely put allegations in the complaint in issue and then forbore

from opposing Respondents' equitable causes of action.

In addition, in Kachlon, the trustee did not file a DNMS in the

beginning of the case but only after the equitable causes of action were

determined. (20 CT 4948-4949:25-l; Kachlon v. Markowitz (2008) 168

Cal. App. 4Ih 316, 332.) While the trustee prevailed on the monetary

claims (slander of title and negligence) on a directed verdict and judgment

notwithstanding the verdict, the trustee failed to file a motion for attorney's
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fees on the claims upon which it prevailed. (Id., at 330-332;345.) The only

motion for attorney's fees was the Borrower's (Markowitz's) pursuant to

Civil Code $ 1717. (Id.) Therefore, the court in Kachlonwas not required

to consider the principles established in Huckell as to Civil Code $ 1717) or

whether the trustee was entitled to attorney's fees under Code of Civil

Procedure $$ 1021, 1032,1033.5(a)(10) and 1034

The trial court's failure to consider the triparte relationship between

a trustor, beneficiary and trustee as it relates to the application to Civil

Code $ 1717 (Huckell) and the public policy underlying the comprehensive

legislative framework clearly led to its misapplication of the law and abuse

of discretion. This is demonstrated by the following exchange between the

trial court and counsel at the hearing on the court's tentative ruling on the

respective attorneys' fees motions and motions to tax cost:

MR POOL: [WT's trial counsel]:

...tlTïl

of the beneficiary's litigation.

In enacting a statutory comprehensive statutory
scheme for the conduct of nonjudicial foreclosures, surely the
legislature did not intend to allow the protections statutorily
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granted trustees to be so easily circumvented.

The closest case, as the Court has noted in its
ruling, is Kachlon ... tIl

As I stated here, we didn't contest the nonmonetary
claims. We stipulated at the beginning; we stipulated at
summary ad.fudidation; we didn't even appear at the second
phase of the trial.

WT Capital has consistently articulated its position
that it consitlered itself a nominal defendant on the
nonmonetary claims with no interest in the outcome. ...

.. .tïltl

[Discussion between the Court and Mr. Pool regarding
the holdingin Kachlon v. Markowítz.l

THE, COURT: Other than the timing of the hling of
the declaration of nonmonetary status, how is this case
different from Kachlon?

MR POOL: ... all the way up until the very end, in the
Kachlon case, they never they consistently aligned
themselves with the beneficiary. That's not true in this case,
so that is an important distinction. ...

THE COURT: Let me ask you this question: If WT
Capital hadn't aligned itself with Mr. Shmavonian before
tríal, would thís càse have ever been filed? In other words,
WT before trìal that Mr.
Shm ahd, based on that, filed
a no [Emphasis added].

(1 RT 10-12:18-8; 1 RT ll-12.,21-l; 1 RT 134-6; 8. 13-15 & 19-24;

emphasis added.)

Because WT would not resolve the dispute between the trustor and

benef,rciary before the litigation was filed, the trial court believed that WT

had aligned itself with the beneficiary - even though it actively did not

oppose the contract causes of action throughout the litigation. (1 RT 13:19-
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24;20 CT 4833 (S'n Ð; 20 CT 4950:5-9.)

From this discussion, it is clear that the trial court failed to recognize

the trustee's position as a middleman and was attempting to impose upon

the trustee or foreclosure agent duties not found in the Deed of Trust or in

the comprehensive legislative framework governing nonjudicial

foreclosures

The Deed of Trust and applicable statutes clearly direct the trustee or

foreclosure agent to follow the instructions of the beneficiary to commence

a foreclosure; to rescind a foreclosure; or to reconvey a deed of trust.

(Discussed supra.) The Deed of Trust the Respondents sígned expressly

gave the trustee authority to commence a foreclosure or reconvey solely

upon the instructions of the beneficiary.

Neither the Deed of Trust nor the comprehensive legislative

framework governing nonjudicial foreclosures impose on the trustee a duty

to stop a foreclosure until the trustor and benef,rciary resolve a dispute over

the obligation. The trial court's attempt to impose such a duty jeopardizes

the established public policy protecting the trustee's position as a

middleman. This is true particularly in the context of awarding attorneys'

fees as costs in such disputes. The trial court's position would judicially

impose duties not part of the comprehensive legislative framework and

Deed of Trust.

)
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D.

In addition, trustees would be compelled to cease nonjudicial

foreclosures every time a trustor raises a dispute for fear of large attorney's

fees awards regardless of whether the beneficiary or trustor prevailed and

regardless of the extent to which the trustee intentionally does not to oppose

the equitable actions relating to the nonjudicial foreclosure. The trial

court's award of attorneys' fees to Respondents and it's denial of \MT's

attorney's fees was wrong on the law, is contrary to public policy, and the

trial court abused its discretion irt finding that WT was not the prevailing

party due to its "opposition" to Respondents equitable claims.

The Trial Court Erred in Finding Respondents to be the
Prevailing Party for the purposes of Costs and for Purposes of
Civil Code $ 1717.

Although Respondents did not prevail against WT on the monetary

claims and WT did not oppose the equitable causes of action, the trial court

nevertheless determined that Respondent was the prevailing party for

purposes of costs and for purposes of attorney's fees under Civil Code $

1717. (20 CT 4959:12-15.) As discussed above, the trial court applied the

wrong law to the issue of entitlement to attorney's fees (as to the monetary

causes of action) and in determining the prevailing pafiy for the purpose of

Code of Civil Procedure $ 1032. The arguments regarding the application

of triparte contractual relationship (Huckell) and the comprehensive

legislative framework, apply to Civil Code $ 1717. It should be noted

)
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'l

however, that litigation goals as between the trustee and trustor under a

deed of trust are substantially different than a normal two-party contract

While the litigation goals between a trustor and a beneficiary resemble a

typical two-party relationship, as between WT (as trustee) and the Trustors,

'WT, 
as a middleman, had "no dog in the fight" and therefore it did not take

sides in the dispute between the trustor and the beneficiary. The trustee

remaining neutral is supported by the cases, statutes and public policy

discussed above including Civil Code 5 29241.

As discussed more fully above, the trial court failed to apply the

principals from Huckell in analyzingthe issue of prevailingparty separately

as to the Benehciary and as to V/T as Trustee. Such an analysis, under the

facts of this case, is compelled by the public policy underlying the

c omprehens ive le gi s lative framework governing nonj udi cial fore cl o sure s

Under Civil Code $ 1717(bxl) the party prevailing "on the contract

shall be the party who recovered a greater relief in the action on the

contract. The court may also determine that there is no party prevailing on

the contract for pulposes of this section."

"[I]n deciding whether there is a 'þarty prevailing on the contract,"

the trial court is to compare the relief awarded on the contract claim or

claims with the parties' demands on those same claims and their litígatíon

objectives as disclosed by the pleadings, tríal bríefs, opening statements,

)
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and similar sources. The prevailing party determination is to be made only

upon final resolution of the contract claims and only by "a comparison of

the extent to which each party ha[s] succeeded and failed to succeed in its

contentions;' (Hsu v. Abbara (1995) 9 Cal.4th 863, 8761, citing Bank of

Idaho v. Píne Avenue Associates (1982) 137 Cal.App3d 5, l5; Emphasis

added.) Also, "in determining litigation success, courts should respect

substance rather than form, and to this extent should be guided by

"equitable considerations." (Hsu v. Abbara (1995) 9 Cal.4th 863, 877.)

The court may "-..base its attorney fees decision on a pragmatic definition

of the extent to which each party has realized its litigation objectives,

whether by judgment, settlement, or otherwise." (Hsu v. Abbara (1995) 9

Cal.4th 863, 871 .)

The court may exercise its discretion in determining which party was

the prevailing party where both parties obtained their litigation objectives.

(Civ. Code $ 1717(b); (Hsu v. Abbara (1995) 9 Cal.4th 863,873-S75.)

Here, because of the trial court's fundamental misunderstanding of the role

and duties of a trustee under a deed of trust, it did not appreciate that, when

the trustee attempts to remain neutral in a dispute between a trustor and

benef,rciary in a deed of trust, that is its litigation objective. (See, Huckell v.

Matranga (1979) 99 Cal.App.3rd 471,482; discussed supra.) In this case,

as in Huckell, the Beneficiary's and Respondents' dispute alone occasioned
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Respondents' action and the trustee should have been viewed separately to

determine if it was the prevailing party under Civil Code ç 1717. (Id.)tt

Respondents clearly prevailed in their litigation objectives as to the

Beneficiary and were entitled to attorney's fees. (Hsu v. Abbara (1995) 9

Cal. 'h 863, 876-877; Civil Code $ 1717(a).) The same is not true, however

as to the WT (as trustee). As in Huckell, $)pra, the trustee's litigation

objectives were not adverse to Respondents on the equitable (non-

monetary) causes of action. As to those claims, WT's sole litigation

objective, as a middleman, were: (l) to stay neutral by filing a DNMS; (2)

if compelled to respond to the lawsuit, to intentionally not oppose the

equitable claims to the extent that the parties permitted it to; and, (3) to

merely put in issue those allegations about which it did not have knowledge

or information of record, leaving it to the Respondents (trustor) and the

Beneficiary to resolve the equitable claims. (Id. at 482.)

Even if one does not consider 
.WT's 

simple, unconditional win on

the tort causes of action, as between Respondents and WT, WT was either

the prevailing party or there was no prevailing party. Respondents'

litigation objective on the equitable causes of action was to have the court

tt Sittce there were no tort claims in Huckell, the court of appeal's decision
in that case addressed attorneys'fees under Civil Code $ 1717 after the
trustor prevailed on its equitable (quiet title) cause of action against the

beneficiary.Gd.)
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resolve the dispute over the obligation between themselves and the

Beneficiary. WT's DNMS afforded Respondents all of the relief they

sought as to the equitable causes of action; conditioned only upon

Respondents' prevailing against the Beneficiary. (Civ. Code 5 292U)12

The only reason Respondents could have had to set aside the DNMS, was

to pursue their monetary causes of action against WT. As seen, those

causes of action lacked merit and 'WT prevailed. So here, as to the

equitable causes of action, after trial Respondents obtained no greater relief

than they aheady had when WT filed its DNMS. As such, WT obtained

equal or greater relief when the "demands on those same claÌms and their

litígation objectives as dísclosed by the pleadíngs, tríal briefs, opening

statements, and símilar sources." (Hsu v. Abbara (1995) 9 Cal.4th 863,

877.)

In this case, not only did the trial court apply the wrong legal

standard, it abused its discretion by attempting to judicially impose on the

trustee (WT) duties it did not have under the comprehensive legislative

framework or under the Deed of Trust. (Discussed supra.) For example,

WT cannot be found to have opposed Respondents' equitable causes of

action because before or after the dispute arose it could not or would not

t' WT's position was the same as to the Benehciary
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resolve disputes between the Beneficiary and Respondents; rescind the

NOD, or to reconvey the Deed of Trust. (See, discussion supra.) WT

articulated its inability to do these things to Respondents prior to the

lawsuit being hled. (4 CT 799, Exh. I.) After the lawsuit was filed, by

filing a DNMS, WT confirmed its willingness to remain neutral on the

equitable (non-monetary) causes of action. (1 CT 130-132.) WT complied

with the statutes in the comprehensive legislative framework governing

nonjudicial foreclosures; with the Deed of Trust; and did everything it

could do to not oppose the equitable causes of action.

Civil Code $ 1717(b) states that the party obtaining greater relief in

the action on the contract is the prevailing party. In this case, 
'WT 

as a

trustee middleman clearly stated its intention to remain neutral by frling its

DMNS. That was the relief it sought as to the contract causes of action.

The only reason this objective had to be reached through trial was because

Respondents, in whose hands the decision lay, compelled \MT to carry its

objective of not opposing the equitable relief through trial by objecting to

the DNMS

While Civil Code $ 1717(b) was amended after Huckell v. Matranga

(1979) 99 Cal.App.3rd 47I, the amendment allowing the court to find no

prevailing party was merely declaratory of that the law as it existed when

Huckell was decided. (Hsu v. Abbara (1995) 9 Cal.4th 863, 874; Kytsty v.

Godwín (1980) 102 Cal.App.3d 762,774) Under the facts of this case, the

)
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trial court abused its discretion and applied the incorrect legal standard by

ignoring the standards defined in Huckell y. Matranga (1979) 99

Cal.App.3rd 411. At most, under Civil Code ç 1717, as between

Respondents and WT, the court should have found that there was no

prevailing party on the contract. Under these facts, WT could not have

done anything more than it did to not oppose the equitable relief and not

take sides between the Beneficiary and Respondents.

E. The Trial Court Erred as a Matter of Law in Concluding That
Appellants were Not Entitled to Attorney's Fees Because the
Contract had Expired Due to Performance.

Without citation of authority, the trial court found that WT was not

entitled to attorney's fees because the contract or contractual relationship

had "expired" due to performance under Respondents' allegations. (20 CT

4947:6-9 &.4947:13-15.) The existence of an enforceable agreement is not

a prerequisite to an award of attorney's fees under Civil Code $ 1717 or

under Code of Civil Procedure S 1021. Civil Code $ 1717 applies even

where the prevailing party succeeds on the theory there was never an

enforceable contract. (Reynolds Metals Co. v. Alperson (1979) 25 Cal.2d

124; see also, Nevada Lívestock Production Credít Assn. (1989) 214 Cal

App.3d 635.

Because Respondents would have been entitled to recover their

attorney's fees against WT had they prevailed on the monetary claims, WT

was entitled to its attorney's fees when it prevailed even if the contract was

unenforceable (as long as not illegal) or nonexistent. (See, North Assocíates
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v. Bell (1986) 1854 Cal.App.3d 860, at 865; and see Jones v. Drain, (1983)

149 Cal.App.3d 486 at pp. 489-490.)

In both Huckell and in Kachlon the trustors had paid off the notes

which were the subject of contract actions and neither court of appeal found

that the satisfaction of the note or extinguishment of the deed of trust

prevented enforcement of the attorney's fees in the Note and Deed of Trust.

(Huckett v. Matranga, supra, 99 Cal.App.3'd 471,475-476,482; Kachlon v.

Markowitz (2008) 168 Cal. App.4th 316,346-349.)

VII. CONCLUSION

For the reasons set forth above, WT respectfully requests that the

court reverse the trial court's order granting Respondents attorney's fees

and denying \MT's motion for attorney's fees and remand the matter to the

trial court to the extent necessary.
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