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The Ninth Circuit Bars Claims Against Trustee Due to the Borrower’s 
Failure to Amend Include the Claims in their Bankruptcy Schedules  
 

By Laura N. Coughlin, Esq., and T. Robert Finlay, Esq., Wright, Finlay & Zak, LLP 

Spurred by the UTA’s amicus efforts, the 9th Circuit recently provided foreclosure trustee’s 

with some well-needed protection from borrower lawsuits.  Meyer v. Northwest Trustee 

Services, No. 15-35560, 2017 U.S. App. LEXIS 16551 (9th Cir. 2017).1 While the Meyer 

decision is unpublished, the rationale behind the ruling could arguable apply to future 

litigation against trustees in the 9th Circuit of the Federal Courts, which includes Alaska, 

Arizona, California, Hawaii, Idaho, Montana, Nevada, Oregon and Washington. 

In its decision, the Ninth Circuit declined to review the borrower’s claims but instead 

determined that the borrowers were barred from bringing the claims against Northwest 

Trustee Services, Inc. (“NWTS”) under the doctrine of judicial estoppel.  The ruling sends 

the message to borrowers that, as soon as they learn of a potential claim during their 

bankruptcy, they must amend their schedules or disclosure statements to include the claim as 

an asset.  If they don’t, their subsequent claims could be barred by the doctrine of judicial 

estoppel.  

Judicial Estoppel prevents a party from claiming one 

set of circumstances and then later claiming a 

different inconsistent set to their advantage. Any 

potential claim a debtor has is an asset of the 

bankruptcy estate because if they prevail on those 

claims, the monies they receive could go toward 

paying their creditors.  By failing to include a 

potential claim, debtors mislead the court and their 

creditors. Their failure to disclose the claim during 

the bankruptcy prevents them from bringing the 

claim at a later date when it is most advantageous to 

the debtor.  

Factual History 

In late 2005, Peter J. Meyer and Sharee L. Meyer (“Meyers”) executed a promissory note 

and deed of trust. The loan was later transferred into a securitized trust. US Bank was 

appointed the trustee of the trust and Wells Fargo Bank, N.A. (“Wells Fargo”) was the 

authorized servicer and custodian. Sometime in 2008, the Meyers defaulted on the loan.  

In 2010, NWTS received a referral to foreclose along with the required beneficiary 

declaration, executed by Wells Fargo as attorney in fact for the beneficiary. The referral also 

included the loss mitigation declaration, signed by the same person but as an employee of 

America’s Servicing Company (“ASC”).2  NWTS issued a notice of default (“NOD”) 

relying on the information in the referral and the executed declarations.  NWTS performed 

no additional inquiries into the authority of the person signing the declarations or the 

information contained in the referral. The NOD included language that NWTS was acting as 

an agent for the beneficiary. The NOD also listed the address for ASC as the address for the 

owner of the note and for the servicer. The phone numbers provided for the owner of the 

note and the servicer were numbers for Wells Fargo.                                     Continued on Page 6 
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     Once served with a 

complaint, a trustee, or their 

counsel, should first review a 

borrower’s bankruptcy status 

and history.  If, while they 

were in active bankruptcy, the 

borrower was aware of the 

facts giving rise to their 

claims, their action should be 

dismissed. 
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Thank you to our conference sponsors!  

UTA is pleased to acknowledge and thank 

our conference sponsors.  
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PRODUCTION 

This journal is presented by the United Trustees Association 

(“UTA”). UTA encourages the open discussion of current 

events and issues relating to the nonjudicial foreclosure process. 

UTA does not endorse the views and opinions expressed by any 

author, contributor and/or advertiser. UTA does, however, 

recognize the First Amendment right of every author or 

contributor to express his or her views. 

 

The views of any person expressed herein do not necessarily 

represent those of the UTA, its directors, officers or members, 

nor are they to be construed, in whole or in part, as legal advice. 

For legal advice, please consult an attorney. 

 

Copyright, 2017, UTA. All rights reserved. No part of the UTA 

Quarterly may be reprinted without permission. For permission, 

write to UTA, 2030 Main Street, Suite 1300, Irvine, CA 92614. 

 

The UTA Quarterly is distributed four times a year by the 

United Trustees Association. This journal is published to 

provide its readers with useful material concerning new and 

thought-provoking developments, practices and trends in the 

trustee-related industries. 

 

To ensure that you receive a copy of the UTA Quarterly, 

become a UTA member. To obtain membership information, 

write to UTA, 2030 Main Street, Suite 1300, Irvine, CA 92614. 

Or visit our Web site at www.unitedtrustees.com. 

 

We encourage UTA members, as well as our other readers, to 

contribute articles. Any ideas, comments and suggestions that 

you have for the UTA Quarterly would be appreciated. Please 

forward your remarks to the editor. 

DISCLAIMER 

The following companies have advertised in this issue of UTA 

Quarterly.  Thank you for your support! 

 

Auction.com 

Daily Journal 

Foreclosure Solution 

iMail Tracking 

Kirby & McGuinn 

ServiceLink 

United Trustees Association 

Wright Finlay & Zak 

 

Potential advertisers include title companies, posting and 

publishing services, legal newspapers, computer services and 

attorneys.  

 

Anyone servicing the foreclosure industry is a possible 

advertiser. The cooperation and support of the UTA 

membership is necessary to make the UTA Quarterly and the 

Annual Education Conference successful. 

 

Please ask your representative to place an ad. 

DISCLAIMER 

 

To foster, improve and promote the integrity of the default ser-

vices industry through a level of excellence, education, local 

outreach and legislative advocacy. 

 

 

PRODUCTION 
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ere we are, approaching the last quarter of the year as 

well as our 42nd Annual Education Conference for the 

United Trustees Association.  There have been many changes 

this year across multiple states, some of which we are still 

trying to work through. 

Our Educational Committee has worked hard to incorporate 

sessions that will be both beneficial and educational for your 

daily operations.  We have turned our focus to meeting the 

immediate needs of all our members regardless of the size and 

scale of your company or firm.   

This is your opportunity, with an open forum, to ask the 

questions, discuss the issues, and allow us to assist in providing 

you with realistic solutions.  This year we are introducing a 

session with a new approach:  “Help! Working Through and 

Understanding the Constant Foreclosure Changes” will provide 

clarification on (in just an hour and 15 minutes!) Declaration of 

Default; Statutes of Limitation; Usury; Trustee Impacts of 

CFPB Regulations; Review of the requirements and 

qualifications to obtain approval by Fannie & Freddie; Vendor 

Compliance; Internal Auditing; and Handling Reverse 

Mortgages. 

And that’s in addition to our Trustees Roundtable where 

Trustees exchange practice information on various topics, such 

as Forbearance Agreements; Newspaper Charges; Property 

Registration; Insurance; and so much more. 

I think we all agree that a good conference is one where you 

can expand your knowledge, leave with “take-aways” that 

you’ll want to incorporate within your company, and meet 

others that can become further resources for you.   

This year we have introduced our “Future Leaders” program. 

We want to encourage the up and coming leaders to participate, 

get involved with committees, and, hopefully, feel inspired to 

run for a position on the UTA Board.  It is beneficial to us all to 

have ambitious and eager people to bring a different 

perspective and new ideas to the committees and the board. 

Lastly, our vendors are a vital part of what we do and are just 

as important to our annual conference.  It is important to thank 

them for their partnership and hard work toward our overall 

success.  The key to a successful vendor relationship is a strong 

partnership, the ability to take ownership of the process, and 

taking pride in the services they provide. 

I look forward to seeing all of you at the 42nd Annual Education 

Conference.  I have some fun surprises in store to change things 

up a bit but you must be present to participate!  You won’t 

want to miss it! 

 

Cathe Cole-Sherburn is the Senior Vice President of Default 

Operations of Trustee Corps, one of the leading, full-service default 

and foreclosure services companies in the country.  She can be 

reached at ccole@trusteecorps.com. 

Cathe Cole-Sherburn 

President’s Message 

 

H 
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The Ninth Circuit Bars Claims Against …  Continued from Page 1 

Believing the arrears listed in the NOD were incorrect, the 

Meyers contacted the numbers listed on the NOD. The Meyers 

assert that they were confused when the calls led to Wells 

Fargo (as opposed to ASC), an entity they had not dealt with 

before.3 In August 2010, NWTS recorded the Notice of 

Trustee’s Sale (“NOTS”). The day before the scheduled 

foreclosure sale, the Meyers filed for Chapter 13 Bankruptcy.  

In December 2010, an attorney for the Meyers sent a Qualified 

Written Response (“QWR”) that as US District Court Judge 

Martinez noted “raised no concerns about the identification of 

the Note owner.” ASC responded to the QWR providing the the 

contact information for US Bank, the trustee of the trust.  

During the bankruptcy, the Meyers and US Bank stipulated to 

an order of relief from the stay on June 1, 2011. The loan was 

removed from the Meyers plan and the plan was confirmed.  In 

May of 2012, NWTS recorded a new NOTS. 

Adversary Proceeding 

With another sale date looming, in July 2012, the Meyers filed 

an adversary complaint in the bankruptcy court.  By October 

2013, only NWTS remained as a defendant in the action and a 

three day bench trial commenced. The claims against NWTS 

were for violations of the Deed of Trust Act (“DTA”), the 

Washington State Consumer Protection Act (“CPA”), and the 

Fair Debt Collection Practices Act (“FDCPA”).  During trial, 

NWTS asserted that the Meyers are barred from bringing these 

claims under the doctrine of judicial estoppel because they 

failed to include the claims as assets in their bankruptcy 

schedules.  Judge Overstreet issued a memorandum decision 

finding for the Meyers on the DTA and CPA claims, denying 

relief under the FDCPA and ignoring any argument regarding 

judicial estoppel.  

At the time of Judge Overstreet’s decision, it was not clear as to 

whether or not a claim for a violation of the DTA survives if a 

foreclosure was not completed.  Judge Overstreet decided that a 

cause of action under the DTA was permitted under the current 

case law.4  Judge Overstreet held that due to NWTS’s inclusion 

of language in the NOD asserting that it was acting as the agent 

for the beneficiary; NWTS not independently verifying the 

parties executing the declarations had authority to execute and 

the beneficiary was the actual owner of the note; and by failing 

to include the contact information for the owner of the note in 

the NOD, NWTS breached their duty to the Meyers under the 

DTA.5  

According to Judge Overstreet, NWTS’s failure to strictly 

comply with the DTA was an unfair and deceptive act giving 

rise to a CPA claim.6  Putting the final nail in the coffin, Judge 

Overstreet determined that but for NWTS’s faulty NOD, the 

Meyers would not have been forced to act. The chain started 

with the Meyers being required to hire an attorney to send the 

QWR, continued with the filing of the bankruptcy, extended to 

the cost of moving and paying for a rental, and also included 

lost wages for the time spent in mediations and hearings.  

NWTS Appeal to the United States District Court, Western 

Division 

On April 10, 2015, U.S. District Court Judge Martinez reversed 

Judge Overstreet’s decision. Between Judge Overstreet’s 

decision and Judge Martinez’s reversal, the case law 

concerning the DTA changed considerably. In that time, it was 

established that there was no independent action under the 

DTA without a completed foreclosure sale but that a violation 

of the DTA could still be actionable under the CPA.7  

Additionally, it was determined that a trustee’s reliance on the 

beneficiary declarations in initiating a non-judicial foreclosure 

was not a violation under the DTA so long as there was no 

evidence conflicting the information in the declarations.8  

Finally, there was no affirmative duty for a trustee to 

investigate if the beneficiary is the holder of the note.9 

During the appeal, NWTS again argued that judicial estoppel 

barred the Meyers from bringing their claims against NWTS. 

The Court denied this argument relying on the fact that at the 

time the Meyers filed for bankruptcy, the law underlying the 

claims did not exist.10  Therefore, to bar the claims would not 

be fair to the Meyers due to the constant shifting of DTA law.  

The court based their decision on what the Meyers knew at the 

time of filing their bankruptcy in 2010 and did not address any 

requirement for the Meyers to amend their schedules once the 

claims were known in 2012. 

Instead, the District Court reversed Judge Overstreet’s 

decisions specifically as to each of the claims. The DTA claim 

was reversed based on Frias establishing there is no individual 

claim for a violation under the DTA.  The CPA claim failed 

because the Meyers failed to establish all elements required for 

a CPA claim.11  Most importantly, in light of the decision in  
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Trujillo, the court determined that NWTS did not violate the 

DTA by relying on the beneficiary declarations. Finally, the 

District Court determined that the injury and damages either 

could not be proven to stem from NWTS’s actions or simply 

were not recoverable under a CPA claim.  

Meyers Ninth Circuit Appeal 

Continuing the trend of ever changing DTA law, on August 20, 

2015, the Washington State Supreme Court reversed Trujillo in 

a decision referred to as Trujillo II.12 In Trujillo II, the Supreme 

Court determined that the declaration of the noteholder was 

ambiguous because it stated that the beneficiary is the “actual 

holder of the promissory note or other obligation.” (emphasis 

added).  A trustee’s reliance on an ambiguous declaration is a 

violation of the trustee’s duty to the borrower and therefore a 

violation of the DTA. As a violation of the DTA, reliance on 

the declaration gives rise to a CPA claim. The beneficiary 

declaration used by NWTS to commence the Meyers’ 

foreclosure also included this ambiguous language and could be 

deemed a violation of the DTA. NWTS would have to prove 

that they relied on additional information confirming the 

beneficiary was the owner of the note prior to the initiation of 

the foreclosure. 

After briefing by both sides, Ann T. Marshall, Esq., with 

Anglin Flewelling Rasmussen Campbell & Trytten LLP 

(AFRCT) filed an amicus curie brief on behalf of the UTA.  

Despite the ten issues asserted by the Meyers, including the 

change in Trujillo II, the Ninth Circuit’s majority memorandum 

decision is based solely on the issue of judicial estoppel.  The 

Ninth Circuit finally agreed that Meyers were barred from 

bringing claims against NWTS because they failed to amend 

their schedules after obtaining enough facts evidencing their 

potential claims against NWTS. Upon the filing of the 

adversary proceeding, the Meyers should have also amended 

their schedules in order to apprise the bankruptcy court and 

their creditors of the claims.  

With this decision, trustees could nip some costly and frivolous 

actions by borrowers in the bud. Once served with a complaint, 

a trustee, or their counsel, should first review a borrower’s 

bankruptcy status and history. If, while they were in active 

bankruptcy, the borrower was aware of the facts giving rise to 

their claims, their action should be dismissed.  

Ideally, the 9th Circuit would have published this decision so 

that it could be used as precedent on future matters.  

Nonetheless, the cases cited in the decision and its rationale can 

be used to protect trustees in other matters within the 9th 

Circuit.  

 

1The decision is not precedent “except when relevant under the doctrine of law 
of the case or rules of claim preclusion or issue preclusion.” Ninth Circuit rule 
36-3. 
2ASC is a division of Wells Fargo.  
3All payments had been going to ASC as the servicer under the loan. 
4Walker v. Quality Loan Serv. Corp. of Wash., 176 Wn. App. 294, 308 P.3d 716 
(2013); and Bavand v. OneW est Bank, FSB, 176 Wn. App. 475, 309 P.3d 636 
(2013). 
5The Court relied on Klem v. Wash. Mut. Bank, 176 Wn.2d 771, 295 P.3d 1179 
(2013). 
6Without a violation of a statute that specifically asserts that violation of that 
statute is a violation of the CPA, a party must prove: 1) an unfair or deceptive 
act or practice; 2) the act or practice occurred in trade or commerce; 3) the act 
or practice impacts the public interest; 4) the act or practice caused injury to the 
plaintiff in his business or property; and 5) the injury is causally liked to the 
unfair or deceptive act. 
7Frias v. Asset Foreclosure Servs., Inc., 181 Wn.2d 412, 334 P.3d 529 (2014). 
8Trujillo v. Nw. Tr. Servs., Inc., 181 Wn. App. 484, 326 P.3d 768 (2014) 
(Reliance on the declarations is not a violation absent conflicting evidence.). 
9Bavand v. Onewest Bank, FSB, 587 F. App'x 392 (9th Cir. 2014).  
10Bain v. Metro. Mortg. Grp., Inc., 175 Wn.2d 83, 285 P.3d 34 (2012); Klem 
(2013); Walker (2013); and Bavand (2013). 
11As trustee, NWTS asserting they were acting as agent to the owner of the note 
in the NOD was not prejudicial because they were authorized to issue the NOD 
by statute and the Meyers failed to show prejudice or harm due to the language. 
NWTS’s inclusion of ASC’s address and Wells Fargo’s numbers on the NOD 
was merely a tehnical error and the Meyers failed to prove how the practice is 
likely to deceive the public or how they were deceived or prejudiced by it.  
12Trujillo v. Nw. Tr. Servs., Inc., 183 Wn.2d 820, 355 P.3d 1100 (2015).  
 

 

Ms. Coughlin is an associate attorney with Wright, Finlay & 

Zak, focusing primarily on real estate litigation, including 

lender and servicer liability defense, wrongful foreclosure 

defense, fair debt collection practices defense, and title 

disputes. Ms. Coughlin regularly practices in state and 

federal courts throughout Washington State.  She can be 

reached at lcoughlin@wrightlegal.net. 

 

 

T. Robert Finlay, Esq. is a founding Partner with Wright 

Finlay & Zak, LLP and a member of the UTA, CMBA, MBA 

and ALFN. Mr. Finlay is the current Chair of the UTA's 

Legislative Committee and was its President for 2011 and 

2012. He is licensed to practice in all courts in the State of 

California, including all of the U.S. District Courts within the 

State of California and the U.S. Court of Appeals, Ninth 

Circuit. Mr. Finlay can be reached at (949) 477-5056 or via 

email at rfinlay@wrightlegal.net. 
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Beware of the Limits to Title Insurance:  Case Affirms Insurer Had 
No Duty to Defend After Property Conveyed by Trustee’s Deed 

By Alexandria C. Carraher, Esq., Scheer Law Group  

he case of David Hovannisian, et al. v. First American 

Title Insurance Company is a lesson in both the value and 

limitations of title insurance.  2017 WL 3477122 (July 25, 

2017). Hovannisian also offers key insights into risk exposure 

to lenders and foreclosure trustees arising out of non-judicial 

foreclosure sales and cautionary advice to purchasers. 

Regardless, of one’s background Hovannisian explores 

irregularities not uncommon in non-judicial foreclosures and 

the disputes among the parties as to liability for the resulting 

damages.   

     I BACKGROUND 

In January 2012, David and Linda 

Hovannisian purchased property from Wells 

Fargo at a non- judicial foreclosure sale. The 

notice of trustee’s sale stated the property 

would be sold “without warranty, express or 

implied as to title, use, possession or 

encumbrances….” The trustee’s deed issued 

to the Hovannisians was similarly 

unwarranted.  

Four months after purchasing the property, 

Duane Long contacted the Hovannisians 

claiming to own a first lien on the property 

and demanded payment on the note secured 

by the property. Investigation confirmed that Duane and 

Margaret A. Long, as trustees of the Long Family Trust dated 

April 5, 1993, held a $38,000 note (Long Note) secured by the 

property by a deed of trust recorded January 2003, nearly four 

years prior to the Wells Fargo Deed of Trust (Wells Fargo 

DOT). 

The Hovannisians’ attorney sent a letter to First American Title 

Company (First American) demanding that Wells Fargo pay off 

the Long Note. Their demand was based on the Hovannisians’ 

allegation that Wells Fargo presented an unencumbered “First 

Deed of Trust” at the foreclosure sale. First American 

responded to the Hovannisians informing them that First 

American could not assist them as they were not insureds under 

the policy and, to the extent they were asserting a claim against 

Wells Fargo, they needed to contact Wells Fargo directly. First 

American also replied that the unwarranted deed they received 

at the foreclosure sale meant that they took the property subject 

to any encumbrances on title.  

The Hovannisians then submitted a demand to Wells Fargo 

alleging that they relied on a statement in the Wells Fargo DOT 

that it was a “First Deed of Trust”. The Hovannisans claimed 

that they were misled by Wells Fargo and First American as a 

result of the statement in the Wells Fargo DOT and that they 

reasonably believed they were purchasing the property free of 

encumbrances. Wells Fargo submitted a claim to First 

American based on the Hovannisians’ demand. 

First American denied Wells Fargo’s claim and advised Wells 

Fargo that Its position was that there was no 

merit to the Hovannisians’ claims because 

both the notice of trustee’s sale and the 

trustee’s deed expressly stated that the that the 

deed transferred was unwarranted. In addition, 

First American noted that Wells Fargo did not 

have continuing coverage as it did not retain 

any interest in the property after the 

foreclosure sale. However, First American 

advised Wells Fargo to re-submit its claim 

should the Hovannisians file suit.  

The Hovannisians filed suit against Wells 

Fargo claiming intentional and negligent 

misrepresentation arising out of the alleged misstatement in the 

Wells Fargo DOT. Wells Fargo re-tendered its claim to First 

American alleging that First American’s denial of Wells 

Fargo’s initial claim was incorrect because the Wells Fargo 

DOT contained an express warranty that it was a first deed of 

trust and therefore there was continued coverage under the 

policy. Wells Fargo also claimed that if any party was negligent 

it was First American who failed to investigate title and First 

American could not rely on an alleged policy exclusion to 

refuse to indemnify Wells Fargo for First American’s 

negligence.  

First American denied Wells Fargo’s retender on the basis that 

the deed the Hovannisians purchased at the foreclosure sale was 

unwarranted and the statement in the Wells Fargo DOT was not 

a warranty. 

Continued ... 

T 

...better practice for the trustee 

would be to have in place an 

agreement requiring the lender 

to indemnify the trustee for 

lender errors prior to the 

foreclosure. 

“ 

“ 
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Ultimately, the Hovannisians agreed to dismiss their claims 

against Wells Fargo with prejudice in exchange for assignment 

of Wells Fargo’s claims against First American arising out of 

(1) First American’s refusal to defend, settle or indemnify 

Wells Fargo in the Hovannisians’ action against Wells Fargo, 

(2) for breach of the implied covenant of good faith and fair 

dealing, and (3) bad faith refusal to defend, settle or indemnify. 

The Hovannisians then filed the subject action against First 

American alleging breach of contract and breach of the implied 

covenant of good faith and fair dealing based on First 

American’s refusal to indemnify and defend Wells Fargo in the 

initial action.  

The Superior Court granted First American summary judgment 

by the Fresno Superior Court who found that the policy did not 

provide Wells Fargo a defense for the claims asserted in the 

initial action and accordingly there was no bad faith. Judgment 

was entered in favor of First American and against the 

Hovannisians.  

The Hovannasians appealed the decision, and the Court of 

Appeals affirmed the Trial Court’s decision. The Appeals Court 

looked to the language of the insurance policy to determine 

whether the policy covered the Hovannisians’ claims against 

Wells Fargo asserted in the initial action. It found that the 

policy covered loss incurred by Wells Fargo and/or challenges 

to Wells Fargo’s title. Problematic for the Hovanisians, their 

claim against Wells Fargo was for loss suffered by the 

Hovannisians  due to the Long Note and not loss suffered by 

Wells Fargo. In addition, the Court found that Wells Fargo held 

no interest in the property at the time the Hovannisians’ action 

was filed. Thus, there was no challenge to Wells Fargo’s title. 

The Court also found that Wells Fargo’s coverage terminated 

when it transferred its interest to the Hovannisians without 

warranty.  

II. LESSONS FROM HOVANNISIAN 

Irrespective of whether Hovannisian is looked at from the 

perspective of the lender, foreclosure trustee, or purchaser there 

are many practical take-aways from the Court’s opinion. 

     A.  Lessons for Lenders  

Wells Fargo negotiated a dismissal with prejudice in exchange 

for an assignment of claims and as a result avoided liability in 

this case. However, it is possible that the Hovannisians’ 

misrepresentation or negligence claims against Wells Fargo 

based on the statement in the Wells Fargo DOT that it was a 

“First Trust Deed” could have been meritorious. That will 

never be determined based on the parties’ agreement.  Despite 

this, lenders are reminded of the dangers of misstatements in 

recorded documents and the value of comprehensive title 

investigation and policy coverage. Almost certainly this case 

will inform future resolutions of similar disputes, and 

purchasers’ lawyers will be certain to review applicable 

policies in light of the holdings in Hovannisian. 

     B.  Lessons for Trustees 

The foreclosure trustee was not a party to the actions filed by 

the Hovannisians, and though the Hovannisians’ legal theories 

asserted in the actions against the lender and the title insurer do 

not appear to support a claim against the foreclosure trustee, 

other conceivable legal theories not raised by the Hovannisians 

may. While disclaimer of interest by the trustee could be filed 

in response to said claims, better practice for the trustee would 

be to have in place an agreement requiring the lender to 

indemnify the trustee for lender errors prior to the foreclosure. 

     C.  Lessons for Purchaser’s  

The purchaser’s perspective elucidates perhaps the most 

significant lesson about title insurance derived from this case. 

As the Court in Hovannisian stated:  

 The function of title insurance is to protect against the 

possibility that liens or other items not found in the 

title search or disclosed in the preliminary report 

existed. (Siegel v. Fidelity Nat. Title Ins. Co. (1996) 

46 Cal.App.4th 1181, 1191.)…’T]he insurer does not 

represent expressly or impliedly that the title is as set 

forth in the policy; it merely agrees that, and the 

insured only expects that, the insurer will pay for any 

losses resulting from, or [the insurer] will cause the 

removal of, a cloud on the insured's title within the 

policy provisions.’ ” (Id. at p. 75, 237 Cal.Rptr. 264.) 

“ ‘A title policy is not a summary of the public records 

and the insurer is not supplying information; to the 

contrary [the insurer] is giving a contract of 

indemnity....  

… Moreover, title insurance does not insure against the  

Continued ... 
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conduct, or the alleged conduct, of the insured (Safeco 

Title Ins. Co. v. Moskopoulos (1981) 116 Cal.App.3d 

658, 665-666, 172 Cal.Rptr. 248). Hovannisian, 2017 

WL 3477122 (July 25, 2017) at *7, emphasis added. 

The Hovannisians asserted liability against the insurer on the 

basis of Wells Fargo’s conduct. Their claim failed because the 

alleged tortious conduct was not included in the policy 

coverage. In addition, the Court held that the insurer had no 

duty to defend and therefore did not breach the contract 

because the underlying cause of action did not relate to Wells 

Fargo’s damages or defects in Wells Fargo’s title. 

Accordingly, the purchaser is forced to confront the limits of 

the lender’s policy that presumably would not have been 

present in a purchaser’s policy of insurance that would likely 

cover the loss the Hovannisians suffered as a result of existence 

of the Long Note. In the least, understanding the limits of the 

lender’s policy of insurance would potentially have avoided the 

Hovannisians’ release of claims against the lender. Regardless, 

the value of a purchaser’s insurance policy and thorough 

investigation of title, especially where the deed and notice of 

sale were without warranty, cannot be denied in light of the 

Court’s opinion in Hovannisian.  

III. Conclusion 

The dispute in Hovannisian arose out of an error in the 

investigation of title likely attributable to the title insurer. In 

addition, Wells Fargo appears to have misstated its deed of 

trust was a “First Deed of Trust”. Despite this, neither First 

American nor Wells Fargo were held liable in Hovannisian, and 

ultimately the loss was suffered by the Hovannisians. However, 

consideration of the case educates all participants in the non-

judicial foreclosure process alerting them to the associated 

exposure to risk and benefits of insuring against these risks. 

 

Ms. Carraher is an attorney with the Scheer Law Group’s 

Trustee Litigation Department.  She received her J.D. from 

the University of Minnesota Law School where she was a 

Dean Distinguished Scholar and served as a Student 

Director of the University of Minnesota Land Use 

Sustainability Clinic.  During law school Ms. Carraher 

also completed an externship for the Honorable Ivy S. 

Bernhardson in the 4th Judicial District of Minnesota.  She 

can be reached at  acarraher@scheerlawgroup.com.  
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Are You A Debt Collector Under the FDCPA If You Purchase A Debt 
And Then Try To Collect It For Yourself?  
By James F. Lewin, Esq., The Mortgage Law Firm, PLC  

esolving a circuit split under the Fair Debt Collection 

Practices Act (“FDCPA”), on June 12, 2017, the United 

States Supreme Court, in a unanimous opinion authored by its 

newest member Neil Gorsuch, held that “individuals and 

entities who regularly purchase debts originated by someone 

else and then seek to collect those debts for their own account” 

are not ‘debt collectors’ subject to the FDCPA.”  The Court 

framed the issue as follows: “But what if you purchase a debt 

and then try to collect it for yourself—does that make you a 

‘debt collector’ too?  Henson v. Santander Consumer USA Inc., 

137 S. Ct. 1718, 1720 (2017). 

In Henson, CitiFinancial Auto loaned money to petitioners 

seeking to buy cars, petitioners then defaulted on those loans, 

Santander subsequently purchased the defaulted loans from 

CitiFinancial, and Santander sought to collect in a manner 

petitioners believed to be troublesome under the FDCPA. Id. at 

1721–22. Both parties agreed that to decide whether 

Santander’s conduct fell within the meaning of the FDCPA, it 

was necessary to look to the statutory language defining the 

term “ ‘debt collector’ to embrace anyone who ‘regularly 

collects or attempts to collect... debts owed or due...another’.” 

Id. at 1721–22 (citing 15 U.S.C. § 1692a(6)). 

The parties agreed that under the relevant statutory language, 

third party debt collection agents generally qualify as “debt 

collectors”, while those who seek only to collect for themselves 

loans they originated generally do not.  “All that remains in 

dispute is how to classify individuals and entities who regularly 

purchase debts originated by someone else and then seek to 

collect those debts for their own account.  Does the Act treat 

the debt purchaser in that scenario more like the repo man or 

the loan originator?” Id. at 1721.    

Employing established grammar principles and the “larger 

statutory landscape” to analyze the term “owed”, the Supreme 

Court found that the FDCPA’s definition of debt collector 

includes those who regularly seek to collect debts “owed ... 

another” and the statute’s plain language focuses on third party 

collection agents regularly collecting for a debt owner, not a 

debt owner seeking to collect debts for itself.  Id. at 1722.   

The Court refused to entertain the Petitioner’s speculative 

policy argument that in enacting the FDCPA, “Congress never 

had the chance to consider what should be done about those in 

the business of purchasing defaulted debt” and stated: “And 

while it is of course our job to apply faithfully the law Congress 

has written, it is never our job to rewrite a constitutionally valid 

statutory text under the banner of speculation about what 

Congress might have done had it faced a question that, on 

everyone’s account, it never faced.” Id. at  1725. 

Henson overturned contrary circuit authority like FTC v. 

Check Investors, Inc., 502 F. 3d 159 (3d Cir. 2007), which held 

that the FDCPA applied to entities who were in the practice of 

purchasing debts and then sought to collect said debts for 

themselves. See Henson, 137 S. Ct. at 1721.  Check Investors, 

Defendant in that action, did not dispute the tactics used to 

collect the debts, but instead argued that the FDCPA did not 

apply because Check Investors sought to collect debts that were 

purchased from the original payees. FTC, 502 F. 3d at 165–66. 

The District Court held that Check Investors was a ‘debt 

collector’ as defined by the FDCPA because Check Investors 

obtained the ‘debts,’ i.e., the NSF checks, after they were in 

default.” Id. at 172–73. The Third Circuit Court of Appeals 

affirmed the District Court’s holding asserting that “not only 

[does the Court] conclude that Appellants are ‘debt collectors’ 

rather than ‘creditors,’ [the Court] believe[s] that their course of 

conduct exemplifies why Congress enacted the FDCPA and the 

wisdom of doing so.” Id. at 174. 

Henson expressly left a number of issues for future decision: 

(1) Can an entity who regularly seeks to collect for its own 

account debts that it has purchased qualify as a debt collector 

because it also regularly acts as a third party collection agent 

for debts owed to others.  (2) Can an entity who regularly seeks 

to collect for its own account debts that it has purchased qualify 

as a debt collector under the alternative definition of debt 

collector under 15 U.S.C. § 1692a(6) because it is engaged “in 

any business the principal purpose of which is the collection of 

any debts.”  

We will have to wait and see.  

James F. Lewin represents lenders, servicers and 

investors and related business entities in state and federal 

court in the areas of foreclosure, bankruptcy and 

unlawful detainer with approximately twenty years of 

experience.   James is admitted to practice law in the 

states of California and Washington and before the 

United States District Courts for the Southern, Northern, 

Eastern and Central Districts of California. James is also 

admitted to practice before the 9th Circuit Court of 

Appeals. He can be reached at 

James.Lewin@mtglawfirm.com.  
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California Court of Appeals Confirms the Qualified Privilege for 
Foreclosure Trustees:  Schep V. Capital One, N.A.  
By Marvin B. Adviento, Esq., and T. Robert Finlay, Esq., Wright, Finlay & Zak, LLP  

ftentimes, a litigious borrower will 

needlessly include the Trustee as a 

defendant in a wrongful foreclosure lawsuit, 

solely because it was a party who recorded the 

various foreclosure notices.  If the allegations 

do not allege any wrongdoing against the 

Trustee, it can usually avoid expensive 

litigation by filing a Declaration of Non-

Monetary Status under Civil Code 2924l 

(DNMS).  But, when that’s not possible, 

Trustee’s must fall back on the qualified 

privilege under Civil Code 2924(d)(1).  While 

this privilege is not absolute, the recent decision in Schep v. 

Capital One, N.A.1 will help protect Trustees. In Schep, TD 

Service Company filled the traditional role of 

any foreclosing trustee.  It recorded the Notice 

of Default, Notice of Trustee’s Sale and 

Trustee’s Deed Upon Sale.  Following the 

sale, Schep sued TD Service for, among other 

claims, slander of title for recording the 

foreclosure notices.  TD Service demurred on 

the grounds that the recordings were 

privileged communications.2  The trial court 

sustained TD Service’s Demurrer without 

leave to amend.  Schep appealed to the Fourth 

District Court of Appeals.                       

Contiuned... 

O 
While the ruling in Schep will 

not prevent disgruntled 

borrowers from dragging the 

Trustee into court, it will limit 

Trustees’ potential exposure and 

increase their chances of getting 

dismissed earlier.”   

“ 

“ 
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In analyzing Schep’s slander of title cause of action, the 

Appellate Court held that the recordings of the foreclosure 

notices are part and parcel of a foreclosure trustee’s statutory 

duties.  Specifically, the Appellate Court acknowledged 

California Civil Code, section 2924(d)(1), which expressly 

states that “[t]he mailing, publication, and delivery of notices as 

required” under California Civil Code, section 2924 are 

privileged communications under California Civil Code 47 

(Section 47). In addition, performance of procedures under this 

section (such as conducting the trustee’s sale and recording a 

Trustee’s Deed Upon Sale) are also privileged under Section 

47. 

The Appellate Court noted that the purpose of making such 

communications privileged was to provide “trustees some 

measure of protection from tort liability arising out of 

performance of their statutory duties.”  The Appellate Court 

further held that this purpose is met only if “all of the 

procedural steps attendant to a nonjudicial foreclosure are 

privileged”.  That includes recording a Notice of Default, 

Notice of Trustee’s Sale and Trustee’s Deed Upon Sale. 

Looking at Section 47, the Appellate Court also noted that TD 

Service was protected by the qualified privilege under the 

statute.  In that vein, Schep was required to prove that TD 

Service acted with malice in recording the Notice of Default, 

Notice of Trustee’s Sale, and Trustee’s Deed Upon Sale.  In 

other words, to establish  a claim for slander of title in the 

shadow of Section 47, Schep had to allege facts that TD 

Service was “motivated by hatred or ill will toward” him, or 

that TD Service “lacked reasonable grounds for its believe in 

the truth of the publication and therefore acted in reckeless 

disregard” of Schep’s rights.  

Needless to say, Schep could not meet the high “hatred” 

standard.  Moreover, Schep did not allege sufficient facts 

demonstrating a lack of reasonable grounds for TD Service to 

believe the foreclosure notices were inaccurate.  Almost 

comically, Schep argued that because someone recorded an 

unauthorized Substitution of Trustee and Full Reconveyance of 

the Deed of Trust in favor of Schep, TD Service lacked 

reasonable grounds for believing their foreclosure notices were 

accurate.  The Appellate Court disagreed, instead holding that 

the judicially noticed Deed of Trust, Assignment of Deed of 

Trust and foreclosure notices all “establish an unbroken chain 

of title” which makes TD Service’s belief in the legitimacy of 

the foreclosure reasonable, and thus privileged.  Under these 

circumstances, the Appellate Court affirmed the judgment of 

dismissal in favor of TD Service. 

While the ruling in Schep will not prevent disgruntled 

borrowers from dragging the Trustee into court, it will limit 

Trustees’ potential exposure and increase their chances of 

getting dismissed earlier.  Thus, reducing the cost of litigation 

to Trustees. 

 

1Schep v. Capital One (2017) 12 Ca.App.5th 1331. 

2TD Service also demurred on the grounds that Schep lacked standing to bring 

this cause of action, since he was no longer on title to the property at that time, 

by virtue of the sale. 

 

 

Prior to joining Wright, Finlay & Zak, Mr. Adviento worked 

as a Deputy District Attorney in the San Bernardino County 

District Attorney’s Office and tried over 19 jury trials. Mr. 

Adviento focuses primarily on mortgage banking litigation, 

including loan servicer and trustee defense, title litigation 

and bankruptcy and eviction matters.  He can be reached at 

madviento@wrightlegal.net . 

 

 

T. Robert Finlay, Esq. is a founding Partner with Wright 

Finlay & Zak, LLP and a member of the UTA, CMBA, MBA 

and ALFN.  Mr. Finlay is the current Chair of the UTA's 

Legislative Committee and was its President for 2011 and 

2012. He is licensed to practice in all courts in the State of 

California, including all of the U.S. District Courts within the 

State of California and the U.S. Court of Appeals, Ninth 

Circuit. Mr. Finlay can be reached at (949) 477-5056 or via 

email at rfinlay@wrightlegal.net. 
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How to Lose a Case in the California Court of Appeal  

By Melissa Robbins Coutts, Esq., McCarthy & Holthus, LLP  

he Court of Appeal’s decision in Ewald v. Nationstar 

Mortgage LLC, 13 Cal.App.5th 947 (2017), reads like a 

primer on how not to handle an appellate case.  Due to 

egregious errors in the appellant’s counsel’s handling of the 

matter, the court refused to even consider the merits of the 

appeal, and rather affirmed the judgment in the defendant’s 

favor on procedural grounds alone. 

The case arose from wrongful foreclosure allegations brought 

by a borrower against his loan servicer.  Ewald had asserted 

causes of action against Nationstar Mortgage for 

misrepresentation and breach of contract, alleging that 

Nationstar failed to honor a loan modification.  Nationstar filed 

a motion for summary judgment presenting 

evidence that it had offered a modification, 

and it was the borrower who failed to comply 

by timely signing and returning the 

agreement.   

The lower court granted Nationstar’s motion 

for summary judgment, and the borrower 

appealed.  But the borrower’s counsel took 

none of the steps necessary to adequately brief 

the matter on appeal.  Among her errors, the 

Court of Appeal noted that the borrower’s 

counsel failed to articulate the standard of 

review, failed to cite legal authority in support of her 

arguments, failed to provide authority to demonstrate the court 

had jurisdiction over the appeal, and failed to even describe the 

elements of the causes of action she attempted to support.  Any 

one of these deficiencies alone would have provided a 

sufficient basis for the appellate court to affirm the judgment.  

Thus, due to what the court described as appellant’s counsel’s 

“egregious violations of basic appellate norms,” the judgment 

was affirmed without the court even discussing the merits of 

the borrower’s claims. 

This case highlights the importance of choosing competent 

appellate counsel to handle matters on appeal, as the 

requirements of appellate briefing can differ significantly from 

what may be acceptable in a trial court.  If your briefs fail to 

comport with the necessary requirements, you risk losing your 

appeal before any true appellate review of the case has even 

begun.  

 

 

Melissa Robbins Coutts is an attorney with McCarthy & 

Holthus, LLP and manages the firm’s Civil Litigation and 

Evictions Departments.  Ms. Coutts represents trustees, 

lenders, and servicers in default and title related litigation 

and appeals in both Arizona and California.  She can be 

reached at mcoutts@mccarthyholthus.com. 

T 

… the requirements of 

appellate briefing can 

differ significantly from 

what may be acceptable 

in a trial court. 

“ 

“ 
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UTA Bill Signed By Governor 
By Mike Belote, California Advocates, UTA California Lobbyist 

s this column is written, the California Legislature has 

eight days remaining in the 2017 legislative year.  After 

the commencement of the fall recess on September 15, 

Governor Brown will have 30 days to sign or veto the 800-

1000 bills which will come his way at the end of session. If you 

ever thought it would be fun to be Governor of California, not 

for the 30 days following the end of each legislative year! 

For a variety of reasons, 2017 has been a difficult year in 

Sacramento.  With Democrats achieving a 2/3 supermajority if 

both the Assembly and Senate, Republican influence has 

declined to the point where it is almost meaningless for 

Democrats to fight with Republicans.  What the parties have 

done, then, is mostly to fight amongst themselves!  The 

Democratic Speaker of the Assembly, Anthony Rendon, has 

been threatened with a recall from the left (“Berniecrats”) for 

shelving the single-payer health care bill for the year, while the 

Assembly Minority Leader, Chad Mayes, was removed from 

his leadership position from the right, for helping supply votes 

for the bill extending the state’s “cap and trade” system.  Fun 

times for both sides! 

So, the high-profile issues have been single-payer, cap and 

trade, gas taxes, sanctuary cities, and housing (more on that 

later).  Meanwhile the workaday business of the legislature 

continues, and Governor Brown has signed or vetoed the trickle 

of bills which have reached his desk before the end of session.  

One of the bills recently signed was SB 479 (Morrell), 

sponsored by UTA.  This bill corrects the oversight from 

legislation last year, which enacted a $50 increase in the base 

trustee’s fee at the notice of default and notice of sale stages, 

but inadvertently failed to increase the fee upon the trustee’s 

sale.  The bill also contains language restructuring the fee 

sections in the Civil Code without substantive change, so that 

beneficiaries, trustors, lawyers and others can understand them 

more easily. UTA members report no end of having to walk 

parties through the fee sections to explain how calculations 

were made, and the restructuring should help.  Thanks to UTA 

Board member Andrew Boylan for suggesting the clean-up and 

for drafting the language, simplifying what may have been one 

of the most confusing statutes in California. 

SB 479 becomes effective on January 1, 2018. 

Meanwhile, one of the high-profile issues remaining at the end 

of the legislative year is housing.  No one argues that California 

suffers from a severe supply imbalance in housing; the question 

is what can be done to remedy the problem.  At the beginning 

of this year, more than 100 separate pieces of legislation were 

introduced on the subject, and as the end of session approaches, 

a handful are being pushed as a package.  The biggest piece 

(and, paradoxically, perhaps the least controversial) is a $3-4 

billion bond to be place before voters in 2018, to finance 

affordable housing.  The smallest piece (and ironically, perhaps 

the most controversial) is a $75 surcharge on recording real 

estate documents, in order to create a “permanent” funding 

source for housing. 

UTA and a host of other real estate groups are opposed to the 

surcharge bill, SB 2, for a number of policy reasons. Because 

the bill exempts from the fee documents recorded in connection 

with transfers subject to the documentary transfer tax, a person 

buying a $5 million house will not pay the surcharge, at least 

on the grant deed.  A working person subject to a recorded 

notice of default and notice of sale, on the other hand, will pay 

potentially hundreds of dollars in surcharge in order to save the 

home! 

There are a number of other problems with the surcharge 

proposal, including creating a disincentive to record documents 

in the first place, and an almost-complete lack of guidance on 

what constitutes a “real estate document”.  Imagine 58 different 

recorders deciding which documents to surcharge out of the 

hundreds eligible for recordation. 

Having already taken hard votes for a gas tax increase and the 

cap and trade legislation, it is unclear whether legislators can 

summon the will to achieve a 2/3 vote on the surcharge 

proposal, which has failed in the past.  Stay tuned and attend 

the UTA Conference to learn how it all came out! 

 
Michael Belote has represented the United Trustees 
Association for 26 years before the California legislature 
and state regulators. Mike’s activities in the legislative 
process have spanned a broad array of issues, including 
financial services, real estate, health care, and the 
judiciary and local government. He can be emailed at 
mbelote@caladvocates.com. 
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Work Continues in Washington State on Foreclosure Laws, and the 
Hirst Decision 
By Holly Chisa, UTA Washington Lobbyist, HPC Advocacy 

irst, an update on foreclosure laws in Washington.  

Throughout the 2017 legislative session, the UTA and 

other stakeholders worked together to develop legislation to 

address the NationStar case.  The 2016 ruling prohibits 

financial institutions and their contractors from taking action on 

a property until after sale, severely limiting the ability for 

financial institutions and others to conduct property 

maintenance and property preservation, even on abandoned 

properties.  Financial institutions want to pass legislation to 

amend the ruling and allow limited, specific access to the 

property.  In exchange for this legislation, financial institutions 

agreed to a higher fee structure to pay for the components of 

the Foreclosure Fairness Act (FFA.)  Trustees agreed to float 

the increased fee structure only in exchange for clarification on 

DOTA issues for deceased borrowers, and also for some legal 

protections for non-monitory interest. 

Regretfully, this legislation did not pass during the legislative 

session; however, the UTA and others remain committed to 

addressing these problems.  UTA intends to meet with 

stakeholders in the fall to see if specific legislation can be 

drafted to address the non-monitory interest and deceased 

borrower issues.  It may be possible to at least get these 

provisions passed, but it will take agreement from both sides of 

the issue. 

As part of these negotiations, UTA members may be asked to 

provide the beneficiary declaration at the time of the NOD.  

This is a request the homeowner advocates have made for 

years, and may be asked as part of a deal to pass legislation to 

address deceased borrowers and non-monitory interest.  We’d 

be interested in your feedback on this idea, and how it could 

impact the foreclosure process for trustees.  Meetings will be 

scheduled during September and October. 

The Washington Legislature also spent a significant time this 

session trying to resolve the Hirst decision.  In October, 2016, 

the Washington State Supreme Court ruled in Whatcom County 

v. Western Washington Growth Management Hearings Board 

(also known as Hirst) that counties that previously relied on the 

Washington State Department of Ecology for instream flow 

levels for developments could no longer do so.  From the 

Washington DOE website: 

[Washington Department of Ecology protects] rivers and 

streams across the state by creating instream flow rules, which 

set the amount of water necessary for protecting fish, wildlife 

and recreation. In 1985, we adopted an instream flow rule for 

the Nooksack River (WAC 173-501) in Whatcom County. This 

rule closed most streams in the watershed to new water right 

permits but allowed landowners to use permit-exempt wells in 

most of the area. Whatcom County’s development regulations 

followed our instream flow rule. 

A reliable, year-round supply of water is necessary for new 

homes or developments. Before the Oct. 6, 2016, court 

decision, many counties relied on what the Department of 

Ecology said about whether year-round water was available. 

This court decision changes that - counties now have to make 

their own decisions about whether there is enough water, 

physically and legally, to approve a building permit that would 

rely on a well. 

While the ruling on its surface may not be significant, for home 

construction it has a statewide impact.  Counties, especially 

small, rural counties, do not have the local resources to 

determine whether there is enough water in an area for home 

construction.  Some counties have begun water banking 

requirements, but it could take a year or more to ensure enough 

water for a county to issue a building permit.  Other counties 

have issued building permits with qualifiers, or stopped issuing 

building permits at all. 

For the United Trustees Association, issues affecting building 

and construction can have long-term impacts across the 

industry.  Financial institutions have stopped lending in some 

areas for home construction, specifically for those building 

individual homes with wells.  This will severely impact rural 

communities in Washington State, and lending in those areas.  

Long-term, limiting construction based on water rights will 

have significant impacts to Washington State as a whole, 

especially in rural and agricultural areas.  Most properties in 

Eastern Washington are sited on individual wells, or shared 

wells with a few homes located on one well site.  If these areas 

cannot be developed or farmed from new wells, the economic 

hit in Eastern Washington and remote Western Washington 

areas will be significant.                                             Continued 
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The sticking point is the requirement that counties to be able to 

provide evidence that construction of the home or small 

development would not impact instream flows, water levels for 

surrounding water bodies, and senior water rights.  Developers 

have argued that it would be nearly impossible to determine 

whether a single well would have broad environmental or water 

flow impacts.  Proponents of the court ruling believe that these 

impacts should be measured to determine the long-term impact 

of the construction of a well. 

Republicans, which control the Senate as part of the Majority 

Coalition Caucus, want legislation passed to overturn portions 

of the court ruling.  Democrats, supporting the environmental 

community and tribes, do not want significant changes to the 

law.  This specific issue pulled the Washington Legislature into 

July, and our longest legislative session in state history.  No bill 

was passed, but it is hoped that negotiations will continue.  If 

agreement is reached, the Legislature may return to Olympia 

for a one-day or weekend session before January. 

Over the coming months, the United Trustees Association will 

be busy in Washington State working on both the deceased 

borrower issue and potential legislation for non-monitory 

interest.  This will take negotiations from all parties to put this 

bill together.  Additionally, UTA will continue to monitor the 

Hirst issue as an interested party concerned with property 

values and its impact on construction of homes in Washington. 

 
 

Holly Chisa is UTA’s Washington Lobbyist. She has over 

15 years of political experience, including campaign 

work and individual work as staff with Members of the 

Washington Legislature and the U.S. Congress. She can 

be reached at hollychisa@hpcadvocacy.com. 

 

 

 

 

Nevada Foreclosure Mediation Rules and 

Certificate Requests Available 

Several documents are available to members with respect to the 

revised Nevada Foreclosure Mediation Program.  The UTA 

website has instructions and an Excel spreadsheet used to 

request Certificates as well as the Foreclosure Mediation Rules.  

To view the documents, go to ‘about UTA’ then go to 

‘Documents’.  

Foreclosure Mediation Program Update 
By Ramir Hernandez, Esq., Wright, Finlay & Zak, 

LLP , UTA Nevada Representative 
On the eve that the Nevada Foreclosure Mediation Program 

was set to expire, the Nevada Legislature resurrected the 

Program on the last day of the 2017 legislative session.  The 

passed legislation provides that the Program will be 

administered through Home Means Nevada, Inc., the non-profit 

corporation set up by the state of Nevada to administer the 

hardest hit funds.  The program went into effect immediately 

upon passage, on June 12, and provided a 30-day window for 

those whose had not yet been foreclosed upon to enroll in the 

program.  This led to a flurry of filings on July 11 for those 

caught in the grandfather period established by the new 

program.  In Clark County alone, dozens of new foreclosure 

mediation petitions were filed with the district court.   

The new Program is still putting together its operations with the 

implementation of the promised new electronic portal delayed 

for the time being, if it in fact it is ever implemented.  

Meanwhile, the Supreme Court has promulgated a new set of 

proposed rules that are pending final approval.  The rules are 

substantially similar to the previous rules of the Program with 

changes to reflect the new status of the Program under Home 

Means Nevada.  

Meanwhile, the foreclosure numbers in Nevada continue to 

plummet.  According to realtytrac.com, the number of new 

foreclosures in Nevada plummeted to just above 200 in July 

2017.  (See, http://www.realtytrac.com/statsandtrends/

foreclosuretrends/nv).   Whether this is the result of the new 

mediation program or a continuing trend in the Nevada real 

estate market remains to be seen.   

 

 

Ramir (“Rami”) M. Hernandez is an associate attorney 

with Wright Finlay & Zak, LLP . Mr. Hernandez focuses 

his practice on civil litigation, real estate law, family law, 

and government. Mr. Hernandez is admitted to practice in 

the State Bar of Nevada and the United States District 

Court for the State of Nevada. He can be reached at 

RHernandez@wrightlegal.net. 
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Education News 

Registration Now Available for UTA’s 

42nd Annual Education Conference  

 

UTA’s 42nd Annual Education Conference, held at the 

Peppermill Resort, Spa & Casino in Reno, Nevada, November 

5-7, 2017 will feature exciting and relevant education sessions 

for attendees – and room rates of just $105/night (plus $25 

resort fee)! 

This year’s conference will feature general sessions on ‘Back 

To The Future — Trends Affecting the Distressed Market’; 

‘Whose Money Is It Anyway? Navigating Through The Surplus 

Funds Maze’; ‘Initials and Acronyms: NV FMP Update & CA 

HOBR Refresher Class’; ‘Help! Working Through and 

Understanding the Constant Foreclosure Changes’ as well as a 

Case Law and Bankruptcy Case Updates; Legislative Updates; 

and a Trustees Roundtable. 

This year’s conference will also feature a luncheon salute to the 

late Phil Adleson, UTA’s Counsel and Board Director for many 

years. 

In addition to the CLE accredited sessions, this year’s 

conference features a trade show and an exciting evening 

tribute to the 80s at ‘The Edge’ – Peppermill’s amazing 

nightclub where 1920s style meets 2020 tech. 

The conference will also feature a Bowling Tournament and a 

Poker Tournament — held at different times – as well as and 

UTA’s annual Silent Auction. 

The Peppermill Reno Hotel Casino presents a fusion of old-

world hotel style, service, and aesthetics with contemporary 

luxury hotel amenities. Each hotel room and suite features 

comfortable accommodations and luxurious bedding with 

custom-made plush double-pillow-top mattresses and 42″ wall-

mounted LCD high-def televisions. 

 

DINNER GALA - SALUTE TO THE 80's 

Members are encouraged to dress as their favorite movie or TV 

show actor/actress or pop star from the '80s - First and Second 

prizes for best male / female costumes will be awarded with 

classic 80's memorabilia during a UTA party that will not be 

forgotten!  

Annual Conference Hotel Room 

Reservations Are Available 
 

 

Hotel room reservations are now being accepted for the 2017 

UTA Annual Education Conference & Trade Show.  Sunday, 

November 5th will feature two networking options: a fun 

Bowling Tournament and a Poker Tournament.  The events are 

held at different times so attendees can participate in both 

events.  The education sessions will be held Monday and 

Tuesday, November 6-7th.  UTA’s annual dinner event – this 

year held in The Edge Nightclub – will be Monday evening. 

 

Please note that the hotel room guarantee deadline for the 

UTA’s 42nd Annual Education Conference & Trade Show is 

September 30th. 

 

This year’s meeting will be held at the Peppermill Resort, Spa 

& Casino.  Rooms are $105 per night for UTA conference 

registrants, plus a $25 daily resort fee. 

 

To reserve your hotel room, please contact 800-282-2444 and 

mention group code AUTAA17 to get the rate. You can book 

your rooms at the UTA rate here.  The resort will honor these 

rates three (3) days prior and three (3) days following our 

conference dates, based on availability. Cancellation is 

allowable without penalty three days prior to reservation.  We 

suggest that you make your reservations as soon as possible in 

order to ensure the availability of the UTA rates. 

 

 

Conference Registrations are Comped for 

'Future Leaders'! 
Any company that registers three attendees to the 2017 

Conference, may register additional 'Future Leaders' from their 

company - at no charge. 

 

Future Leaders are defined as those 40 years of age and under.  

Take advantage of this opportunity and expand your team's 

exposure to the hot topical issues in the industry! 
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