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March 13, 2015 
 
Monica Jackson 
Office of the Executive Secretary 
Consumer Financial Protection Bureau 
1275 First Street NE. 
Washington, DC 20002 
 
RE:  Docket No. CFPB-2014-0033; RIN 3170-AA49 Amendments to the 2013 
Mortgage Rules under the Real Estate Settlement Procedures Act (Regulation 
X) and the Truth in Lending Act (Regulation Z) 
 
Dear Ms. Jackson, 
 

I. Introduction to the California Mortgage Association. 
A.  The California Mortgage Association (“CMA”) is the leading trade 

association for private mortgage lenders in California.  I am a member of 
the board of directors of CMA, and I am general counsel and chief 
compliance officer for a private mortgage banker and loan servicer in 
California.   Established in 1999 through a predecessor organization, CMA 
has over 250 members, consisting primarily of small business owners who 
make or arrange loans secured by California real estate.  Some of our 
members are mortgage brokers, who operate under a state license, 
negotiating and arranging loans to borrowers made by private investors.  
Other members lend their own money directly, and then sell the loans to 
non-institutional investors.  Many of our members also service these loans 
for their investors.  Our members sometimes obtain the servicing of 
mortgage loans from brokers who are retiring or quitting the business, or 
from investors who are dissatisfied with their current servicer and choose to 
transfer servicing to another broker. In addition, some of our members are 
small independent mortgage servicers who service mortgages for brokers 
and investors.  These shall all  be referred in this letter collectively as  “CMA 
Servicer-members 

B.  CMA Servicer members serve borrowers who do not qualify for 
conventional financing, including underserved communities and small 
businesses.   Our members provide loans to borrowers who do not qualify 
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for conventional financing through the banks or other institutional lenders; 
providing capital for small businesses that would otherwise go unserved, and 
providing a chance for homeowners to recover from difficult financial 
situations without losing their homes. In addition to providing much needed 
capital to these underserved communities, as small businesses our members 
provide jobs within those communities for their own employees and for the 
many service providers they retain to assist in completing the loan 
transactions, such as title companies, appraisers, mortgage brokers, and 
escrow companies.   

C. Since our members are small companies that service relatively 
small volumes of loans, , they often develop a close relationship 
with their borrowers. The problems identified within large 
servicing operations simply do not exist for small servicers. Most 
small servicers conduct one-shop operations, usually located in 
the communities in which they lend.  Borrowers are able to 
speak directly with servicing personnel, getting straight answers 
to their questions and concerns. They often drop by to make 
their mortgage payment in person. Management is readily 
available to provide guidance and decisions when needed. The 
same servicing personnel are available day in and day out, 
eliminating the run-around many consumers have complained 
about when attempting to contact their large loan servicer. Many 
of CMA’s small servicers went out of the servicing business 
when the 2013 mortgage servicing rules went into effect, 
indicative of the consolidation of mortgage servicing into large 
servicers who still appear to have trouble with default servicing.  
We ask that any changes to the servicing rules do not add any 
additional burden to small servicers, so that the small servicers 
may thrive and continue to give good service to their borrower-
clients. 

D. Below, I have listed out our main issues, and then went into the 
more minor, detailed issues.   

 
II. Main Issues. 

a. Successor in Interest.  We generally support the idea of covering 
confirmed successors in interest under the mortgage servicing rules, 
and we support the implementation of sound guidelines for servicers 
to follow in communicating and determining the status of successors 
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in interest.  There were a few parts of the proposal that we found 
problematic, and will outline below. 

i. Aligning the definition of successor in interest with the 
Garn St Germain Act would allow borrowers to transfer 
interests in the subject property to a trust, to their children, 
or to their spouse to delay a foreclosure.  We agree that 
successors in interest that obtain their interest through 
death or divorce should be treated the same as the original 
borrower.  But allowing the borrower to control when a 
servicer must treat a successor the same as the borrower is 
unacceptable.  And when the Bureau is considering forcing 
the servicer to also give those same rights to the borrower, it 
allows borrowers to transfer the property solely to delay the 
foreclosure and add costs to the holder of the mortgage.  
The successor in interest definition should be limited to 
death or divorce of the borrower. 

ii. Identifying successors in interest.  Proposed section 
1024.38(b)(1)(vi)(A) requires servicers to maintain policies 
and procedures that require the servicer to, inter alia, 
“promptly identify…any potential successors in interest 
regarding the property.”  It may be impossible for a servicer 
to determine the identities and names of the individual 
successors in interest without more information.  It seems 
unfair to require the servicer to have policies and procedures 
to something that may be impossible.  It would seem more 
equitable to require them to have policies and procedures to 
attempt to determine the successors in interest, and require 
them to have policies and procedures to determine the 
successors in interest when they possess sufficient 
information to make that determination. 

iii. Privacy issues associated with applying the servicing rules 
to successors in interest.  While we generally support the 
application of the servicing rules to successors in interest, we 
are concerned about possible breaches of privacy laws, 
especially in those instances where the original borrower is 
not deceased, such as divorce.  We think the Bureau should 
address this concern in their proposed rules.   

iv. Do not apply the servicing rules to unconfirmed successors.  
Compliance with the servicing rules implicated privacy laws, 
requires the advancing of funds in some situations where the 
borrower does pay for the homeowners insurance, and 
could allow   
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successors in interest to modify the terms of the loan, 
among other things.  These are very serious matters, and we 
should be sure that only authorized people (i.e. the 
borrower or bona fide successors in interest) can learn the 
details of the loan, and affect the loan in this manner.  That 
is why we cannot apply the servicing rules to someone 
unless we have confirmed that they are the proper 
successors in interest. 

v. Do not apply the servicing rules to both the successors in 
interest and the prior borrower.   This could be source of 
many conflicts and duplication of costs for the servicer and 
for the borrower.  What if the prior borrower and the 
successors in interest do not agree on modification terms?    
The Bureau should consider each of the servicing rules, and 
how conflict could arise when the prior borrower and the 
successors in interest do not agree, and create rules that 
clearly address whose wishes the servicer must honor. 

b. Definitions 
i. Successors in interest should not include parties who have 

an ownership interest in the property when the loan is 
made, but who are not personally liable on the note.  We 
agreed with the definitions proposed by the Bureau with one 
exception – successors in interest should not include parties 
who have an ownership interest in the property when the 
loan is made, but who are not personally liable on the note.  
The same issues pertaining to prior borrowers and 
unconfirmed successors in interest apply here.   

ii. Definition of delinquency and interest only loans.  We fear 
that interest only payments may not be included in the 
definition of a delinquent payment, because a the date a 
payment is delinquent is defined as “…the date a periodic  
payment  sufficient to cover principal, interest, and escrow, 
if applicable,  became due and unpaid…”  We would like to 
see the words, “if applicable” added after the word 
“Principal” in the definition.  That would clarify that a 
payment that is interest only is delinquent when a payment 
of interest, that is unpaid when due, is considered 
delinquent, even if no principal was included in the periodic 
payment.  A comment to address interest only payment, in 
lieu of changing the definition, would also be acceptable. 
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c. General Policies and Procedures.  We support the Bureau’s 
proposed rules regarding general policies and procedures except for 
the provisions noted below. 

i. More research is required on the documents the servicer 
may require to determine the status of successors in 
interest.  Some of the documents listed are not used in 
every state.  For instance, California does not use the 
“affidavit of heirship”.  The Bureau should do more research 
to ensure that the documents listed apply at least to the 
larger jurisdictions, such as California, or leave more 
flexibility for servicers to require documents that are specific 
to the pertinent jurisdiction, while allowing the servicer the 
same protection as afforded to servicers requesting the 
documents listed in the comment. 

ii. Require that servicer have policies and procedures to 
ensure that upon receipt of documentation to confirm the 
successors status, the servicer’s confirmation occurs at 
least 30 days prior to the next loss mitigation milestone, 
only if the documents are received from the successor 
more than 30 days prior to the next milestone.  It will be 
impossible for the servicer to comply with this requirement 
because the successor could send in the documents the day 
before the next milestone.    

d. Loss Mitigation. 
i. “One and done”.   We believe that giving borrowers multiple 

opportunities to initiate the loss mitigation process will 
encourage borrower to “game the system” by bringing their 
loan current, and then defaulting as a stalling tactic.  The loss 
mitigation rules are convoluted and difficult with which to 
comply.  It is unfair to expect small servicers such as CMA 
Servicer-members to run through the compliance gamut 
more than one time in the life of a loan.  In reality, if the 
borrower is eligible for loss mitigation, and the investor is 
willing to offer further loss mitigation options, the CMA 
Servicer-member will offer those options.  There is no need 
for the heavy burden of the loss mitigation rules in this 
instance. 

e. Small Servicer Definition.  While we support the proposed 
expansion of the small servicer definition, we urge the Bureau to 
consider further expansion for truly small servicers.   Most CMA 
Servicer-members service less than 500 loans at any given time, but 
they are considered large creditors under the current definition 
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because they are for-profit, and neither they, nor their affiliates are 
the creditor or the assignee.  This is solely because of their business 
model:  Most CMA Servicer-members obtain servicing by 1.) funding 
the loan as a creditor and assigning 100% of the loan to non-
institutional investors, 2.) finding non-institutional investors to fund 
a loan, and then servicing the loan for those investors for a fee, 3.) 
servicing loans for a fee for non-institutional investor clients who 
originated the loan themselves or through a different broker, or 4.) 
obtaining portfolios of loans from brokers who are retiring or 
quitting the business.  We would like to see a definition of small 
creditor that did not require that the servicer be the creditor or 
assignee, with a lower number of loans, in the 2,500 range.  That 
way CMA Servicer-members, which really are small servicers, would 
not be subject to the same onerous standards as the largest 
servicers. 

 
III. Detailed Issues 

a. Effective Dates.    It would be much easier for small-sizedservicers 
such as CMA Servicer-members with limited compliance staff to 
administer uniform effective dates for all of the provisions in this 
proposed rules, rather than have 280 days after publication in the 
Federal Register for some provisions, and 1 year after publication in 
the Federal Register for other provisions. 

b. Requests for Information.  We generally support the Bureau’s 
proposed rules in this area.  We have a few comments. 

i. Clarification of what a written communication “indicating 
that a person may be a successor” means.    We fear that 
this vague language may lead to confusion.  A more direct 
approach would be to require compliance with the new 
successors in interest request for information rules only if 
the person specifically asks for information on how to 
confirm their status as a successor in interest, even if they 
don’t actually use the words “successor in interest”. 

ii. Servicers should be able to designate an address to which 
inquiries regarding successors in interest must be sent.  It 
would be burdensome for a servicer to be subject the 
liabilities associated with violation of the request for 
information rules while not knowing where to look for 
requests for information.   

iii. Servicers should give a confirmed successor 
informationthat the successor requested prior to their 
confirmation, but the time-period for delivering the 
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information should start to run at the time that their status 
as successor in interest is confirmed. 

c. Force-placed Insurance.   We support the Bureau’s proposed rules 
regarding force-placed insurance. 

d. Early Intervention.  We support the Bureau’s proposed rules 
regarding early intervention, except for the following comments 

i. Live Contact for borrowers in Bankruptcy.    The Bureau’s 
proposal to lift the exemption for live contact for co-
borrowers that are not in bankruptcy may lead to some 
ambiguous situations, such as when the spouse that is in 
Bankruptcy answers the phone, and the servicer must ask for 
the spouse that isn’t in Bankruptcy. 

ii. Written notice to borrowers in Banruptcy.  The Bureau’s 
proposal to require servicers to send the written early 
intervention notice to certain borrowers in Bankruptcy if 
there are loss mitigation options available will be 
cumbersome to administer.  CMA Servicer-members may 
service loans with hundreds of non-institutional investors 
that each have different loss mitigation options. A simple, 
bright line rule is much less costly with which to comply.  
This rule will entail higher costs, in the form of training & 
monitoring that will be passed on to borrower in higher 
interest rates.  Logically, it doesn’t make sense to prohibit 
the live contact, but to send the written notice– if one 
violates the automatic stay, they both should.  

iii. Resuming early intervention notices after Bankrtupcy.  
Servicers should only have to do this after receiving notice 
that the Bankruptcy has been dismissed, discharged, etc.  It 
would be extremely costly and unwieldy to require the 
servicer to repeatedly check to see if these events had 
occurred, in order for the servicer to determine whether or 
not they need to resume the early intervention notices. 

iv. Written notices for borrowers who invoke the Fair Debt 
Collection Practices Act (“FDCPA”) cease contact rule.  The 
proposed rule that requires servicers to send out a modified 
notice to borrowers who give the servicer an FDCPA cease 
contact notice will add to the servicer’s compliance cost for 
these loan, which is passed on to borrowers in the form of 
higher interest rates.  It requires servicers to add yet another 
form, and suffer yet another opportunity to violate the rule – 
this all adds to the cost of servicing, which is passed on to 
the borrower, thus harming the very people the rules are 
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supposed to protect.  In addition. CMA Servicer-members, 
while small servicers in reality, do not qualify for the small 
servicer exemption, and therefore will find this rule very 
difficult with which to comply, because they do much of the 
servicing compliance manually, and can’t afford 
sophisticated computer systems to track compliance 
automatically like the large servicers can.  In practice, CMA 
Servicer-members receive relatively few FDCPA cease 
contact notices, because CMA Servicer-members do not, as a 
general rule, use automated dialing equipment which 
borrowers find so annoying, and have real people making 
real phone calls with real answers.  A new notice is not 
necessary for CMA Servicer-members. 

v. Written notices for borrowers who invoke the FDCPA cease 
contact rule, but are in Bankrtupcy.  The proposed rule adds 
yet another wrinkle to what was a relatively straightforward 
rule, by requiring that servicers send the early intervention 
written notice to borrowers that give the servicer a cease 
contact notice but are still in Bankruptcy only if they are 
represented by somebody.  This seems somewhat 
paternalistic, because surely the representative knows that 
they only need contact the servicer to learn about loss 
mitigation options, and if it is illegal to contact the borrower, 
it should be illegal to contact his or her representative.  Most 
borrowers who file Bankruptcy do so as a last resort, after all 
of the loss mitigation options have been denied or breached.  
Giving them another written notice will do little for these 
borrowers except annoy them, and possibly prompt them to 
retaliate against the servicer with more legal claims. 

vi. Debt collector.  The proposed rules  provide that the 
exemptions covering early intervention when the borrower 
delivers an FDCPA cease contact notice only cover a servicer 
if the servicer is a debt collector under the FDCPA.  Many 
servicers may be debt collectors for some loans, and not for 
others, so they follow the FDCPA rules for all loans out of an 
abundance of caution.  It will be cumbersome for servicers to 
determine for which loans they are a debt collector, and 
which loans they are not.  An across the board exemption for 
servicers would serve the purpose of honoring the 
borrowers wishes. 
 

e. Loss Mitigation 
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i. Service Transfers.  We believe that there are circumstances 
under which a transferee  servicer should have an extension 
of time to evaluate complete loss mit. applications, such as 
when they receive the applications too late to meet the 
evaluation deadline through no fault of their own, which 
would include lateness due to acts of God or the fault of the 
transferor servicer. 

ii. Evaluating completed loss mitigation application (“Loss mit. 
app.”) – In proposed section 41(c)(1), the Bureau seeks 
comment on the timeline when the borrower sends a 
completed loss mit app 38 days prior to sale, and the 
servicer takes 30 days to evaluate the application.  The 
Bureau asks if the 30 day evaluation timeline is still 
appropriate, or if it doesn’t give the borrower enough time 
to consider and respond to the servicer’s determination.   
This doesn’t result in problems for loans serviced CMA 
Servicer-members, because as small-sized servicers, it 
unlikely that it will take them 30 days to evaluate a 
completed loss mit app.  Also, CMA Servicer –members 
would not go to sale before giving the borrower a 
reasonable time to respond to an offer.  CMA Servicer-
members are small and therefore more flexible in their 
practices towards borrowers than many large servicers. 

iii. Completed loss mitigation application definition.  The 
proposed rules which define a loss mit. app. where the 
servicer has requested additional documentation as being 
complete for some time limits in the rules, but not for others 
will be cumbersome and therefore costly for CMA Servicer-
members to administer, because CMA Servicer-members are 
small-size servicers even though they don’t fall under the 
rule’s definition of small servicer because of their business 
models.  Adding to the cost and risk of servicing makes loans 
more expensive for borrower, thus tightening credit. 

iv. New notice of receipt of completed loss mitigation 
application.   Adding another notice to an already complex 
and convoluted rule will be cumbersome and therefore 
costly for CMA Servicer-members to administer.  This is 
because CMA Servicer-members are small-size servicers 
even though they don’t fall under the rule’s definition of 
small servicer because of their business models.  Adding to 
the cost and risk of servicing makes loans more expensive for 
borrower, thus tightening credit.  CMA Servicer-members 
are in close contact with the defaulted borrowers, and take a 
very hand-on, high-touch approach to servicing.  They are 
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already notifying the borrower when they have received 
enough information to make a determination on a loss mit 
app.  Additional notices, timelines, and their inevitable 
penalties for violation add unnecessary expense to the 
process. 

f. Periodic Billing Statements.   We support the Bureau’s proposed 
rules regarding periodic billing statements, except that we don’t 
think that servicers should be tasked with the extra expense of 
sending periodic billing statements to Chapter 13 trustees.  The 
borrower should be responsible for delivering the statements to the 
trustee. 

g. Payment Processing.  We support the Bureau’s proposed rules 
regarding payment processing.  

 
Thank you for considering our comments.  If you have questions or 
concerns, please call me at 818-206-2325. 
 
Yours most truly, 
 
 
Michelle Rodriguez 
Chairperson of the Dodd-Frank Committee 
California Mortgage Association 
 
  
 


